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NEWS 


FLORIDA 


NEED AN ETHICS OPINION? Don't 
write to the new chairman, Edward 
Earle Zehmer of Jacksonville, Florida! 
Instead, please direct your inquiry to 
the staff counsel of The Florida Bar, 
Norman A. Faulkner, The Florida Bar, 
Tallahassee, Florida 32304. This is the 
recommendation of Chairman Zehmer 
in order to better coordinate and cen- 
tralize the heavy administrative work- 
load of the Professional Ethics Com- 
mittee of The Florida Bar. 

In the past, ethics inquiries have 
been initially directed to the chairman 
of the committee. Because the volume 
has become so great, in fact, almost two 
inquiries per day, Chairman Zehmer 
together with past Chairman Julian D. 
Clarkson, recommended the change in 
procedure so that members of the Bar 
may have their requests to the commit- 
tee expedited. 

As has been frequently reported in 
the Journal, there are few if any stand- 
ing committees of The Florida Bar that 
render greater service to the member- 
ship than the Professional Ethics Com- 
mittee. In the past year, approximately 
50 formal written opinions were issued 
by the committee in response to ethical 
problems facing members of the Bar. 
Under standing policies adopted by the 
Board of Governors, the opinions of the 
Professional Ethics Committee are 
advisory only. These policies also state 
that the committee may issue opinions 
only to members of The Florida Bar 
in good standing “‘on matters of profes- 
sional or judicial ethics that deal with 
the requesting member's own pro- 
posed conduct. The committee shall not 
issue its opinions to other committees 
of The Florida Bar or to local bar 
associations unless the request for 
opinion is referred to the committee by 
the Board of Governors.” 

Hundreds of letters are received by 
the committee which do not warrant 
the preparation of a formal opinion and 
can be answered by a previously pre- 
pared opinion on the subject. It has 
been the practice of the Professional 
Ethics Committee to report in full to 


all members of the Bar its opinions in 
the form of a bound paperback book 
printed and mailed to each member of 
the Bar annually at no cost to the 
member. Opinions through 1971 have 
been so distributed and presently the 
opinions of the committee up to 
January 1, 1973, are being indexed and 
edited for distribution to the member- 
ship in the fall of 1973. 

We again commended the dedicated 
lawyers and judges who serve on the 
Professional Ethics Committee for 
their service to the legal profession of 
Florida and the public that the profes- 
sion serves. We wish Chairman 
Zehmer well as he assumes the impor- 
tant responsibilities as chairman of the 
Professional Ethics Committee in the 
year ahead. 


WISCONSIN JUDICARE, since it was 
initiated in Wisconsin in 1966, has 
received both orchids and arrows from 
various evaluating agencies through 
the years depending on the particular 
agency doing the evaluating. In an 
effort to secure an objective view of the 
merits or demerits of this program of 
rendering legal services in civil matters 
free of charge to people who cannot 
afford to pay for the services them- 
selves, the American Bar Foundation 
began in January 1971, and is presently 
continuing, a preliminary appraisal of 
this means of delivering legal services. 
The Judicare approach differs from the 
prevailing Office of Economic Oppor- 
tunity approach, where legal services 
are rendered to the poor through 
neighborhood or regional offices 
staffed by full-time salaried “poverty” 
lawyers, in that persons adjudged 
financially eligible to receive a wallet- 
sized card may, upon presentation of 
this card, secure free legal service from 
a private attorney of his choice at the 
attorney's law office. 

The Wisconsin Judicare program 
operates primarily in northern Wiscon- 
sin where most of the 400 or more prac- 
ticing attorneys in the area participate 
in the program and make their services 
available to indigents. Payment for 
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legal services to the attorney is made 
through a central office upon receipt 
from the attorney of an invoice reflect- 
ing services rendered in accordance 
with a pre-established fee schedule. A 
portion of the stipulations require that 
payment for an initial conference shall 
be $5 and that an attorney shall receive 
no more than $300 per case or more 
than $5,000 per year from the program, 
except in exceptional circumstances. 
The program is funded by the federal 
office of Economic Opportunity 
(OEO). 

In a recent report received from the 
American Bar Foundation, although 
the appraisal is not complete and the 
purpose of the report has been only to 
~ a general impression of what was 

und about Judicare in Wisconsin, the 
conclusion reached was _ that 
“Wisconsin Judicare appears to be a 
viable and valuable program. This is 
not to say that it has no shortcom- 
ings—it has many—but that basically 
the program ‘works.’ 

Persons interested in securing a copy 
of “Wisconsin Judicare: A Preliminary 
Appraisal” may do so by writing to the 
American Bar Foundation, 1155 East 
60th Street, Chicago, Illinois 60637, at 
$2.50 a copy. 


DEDICATION of the new headquarters 
of the Florida Board of Bar Examiners 
will be held in Tallahassee Friday 
morning, September 21, 1973. The 
heavy demands in the last few years 
on the staff and Board itself arising 
from an unprecedented number of 
applicants for admission to The Florida 
Bar has required a move from the 
Supreme Court Building to new and 
more spacious quarters located on 
Magnolia Drive, Tallahassee. 
Chairman Thomas T. Cobb and 
Executive Director James B. Tippin, 
Jr., report that the dedication will be 
highlighted by the presence of a 
national le figure. The Board of 


Managers of the National Conference 
of Bar Examiners will be meeting in 
Tallahassee at the same time and will 


be in attendance at the dedication cere- 
monies. Legal dignitaries from the 
American Bar Association, The Florida 
Bar and other legal groups will par- 
ticipate. 

In order to make the dedication of 
even greater interest to the legal profes- 
sion of Florida, lawyers and judges are 
being requested to lend to the Board 
of Bar Examiners for the dedication any 
material associated with Florida's legal 
history. A legal document from a ter- 
ritorial court, a brick from an old county 
courthouse, all qualify according to Mr. 
Tippin. Old photographs and other 
artifacts that may be of interest to a vis- 
iting lawyer will be placed on display 
and the articles will be identified by 
the donor and protected behind a glass 
enclosure. Persons who may be 
interested in helping with the dedica- 
tion by sending an item related to 
Florida’s legal tradition are urged to 
contact Mr. Tippin at his present mail- 
ing address, Supreme Court Building, 
Tallahassee, Florida 32304. 


FLORIDA BAR REUNION at this year’s 
American Bar Association meeting in 
Washington, D.C., will take the form 
of an afternoon “dutch treat” reception, 
5 to 7 p.m., Continental Room, Shera- 
ton Park Hotel, on Tuesday, August 7. 
Robert M. Ervin, chairman of the 
American Bar Association Liaison 
Committee, expresses the hope that 
many Floridians will be present to 
meet and welcome another Floridian, 
incoming president of the ABA, Ches- 
terfield H. Smith of Bartow. 


MARSHALL R. CassEeDYy 
Executive Director 
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REPORT YOU 


summary of Board of Governors actions 


Meeting at Marco Island May 17-19, the Board 
of Governors heard reports and took the following 
actions: 


President Ends Administration 


President Smith reported that he had made a 
number of appearances before groups in Pen- 
sacola, Tampa, Tallahassee, Jacksonville and Coral 
Gables and that he had two more scheduled appear- 
ances which would end his speaking engagements 
as president of the Bar. 

He told the Board that pursuant to action taken 
at the March meeting, he wrote to Senators Chiles 
and Gurney concerning the Board's action in the 
selection of federal judges. He stated he believes 
that the plan for participation will remain dormant 
for the time being. He also reported filing with the 
Supreme Court a response to the petition in the 
Cuban lawyers matter. Board member David Kerr, 
chairman of the committee dealing with the Cubans’ 
qualification, was appointed to appear as a witness 
before the hearing commissioner in order to present 
the committee report that was presented to the 
Board at its March meeting. Copies of the Bar's 
petition were sent to all local bar associations and 
to legal newspapers. 


Code of Judicial Conduct 


At its April 20th meeting, the Executive Committee 
asked that a special study commission on the Code 
of Judicial Conduct be appointed. The committee 
agreed to join with the Conference of Circuit Judges 
and the Appellate Judges in filing a petition with 
the Florida Supreme Court to amend the code. Oral 
argument was to be held on June 5. Appearing on 
behalf of the Bar were E. Dixie Beggs, vice chairman 
of the Standards of Judicial Conduct Committee, 
Judges Ben Overton and John Wigginton and Presi- 
dent Smith. 


Legal Academic Conclave 


President Smith told the Board that the Legal 
Academic Conclave at Stetson College was a suc- 
cessful meeting and that he recommended to 
President-elect Hadiow that such meetings would 
be more beneficial in the beginning of a term than 
at the end. 
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Uniform Probate Code; Merit Selection 


President Smith reported his efforts with the 
Florida Legislature in behalf of the Uniform Probate 
Code and merit selection and retention of judges. 
Mr. Hadlow announced that he has appointed for 
his term a special Jurisprudence, Law Reform and 
Uniform State Laws Committee to study the code 
and make recommendations. Although the merit 
selection bill has been tabled, President Smith cred- 
ited Judge Woodie Liles for his presentation to 
the legislature on the bill. President Smith urged 
the Board to begin laying the groundwork now if 
it hopes to adopt this major reform. 


Disaster Relief for Emergency Preparedness 


The Young Lawyers Section presented to the 
Executive Committee a proposed program called 
“Disaster Relief for Emergency Preparedness.” The 
committee approved YLS participation in the pro- 
gram and asked to study the guidelines as they are 
prepared. 


Judicial Salaries 


The Board was told that Assistant Executive 
Director Richard McFarlain was working with the 
legislature in behalf of judicial salary increases, but 
that the legislators did not view this favorably this 
year. 


President-elect Presents Resolution, 
Board Schedule 


Mr. Hadlow reported that a resolution had been 
iorwarded to him by a nonresident member of The 
Florida Bar pertaining to dues for nonresident 
members. He said that as the representative for out- 
of-state members he would present the resolution 
at the annual convention but that he would speak 
against it. 

The Board meeting schedule for his administra- 
tive year lists these cities and dates: June 14, Dip- 
lomat Hotel, Hollywood, organization meeting; July 
5-7, Tarpon Springs; September 19-23, Tallahassee; 
November 14-15, St. Petersburg; January 16-18, Tal- 
lahassee; March 14-16, location to be announced; 
April 25-27, Pompano Beach; May 29, meeting for 
budget purposes. 
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Headquarters Expansion 


Marshall Cassedy, executive director, stated that 
one of the major problems facing The Florida Bar 
is the need for expansion of the Bar Center. He 
reported that four vacancies had been filled on the 
staff, including two employees to work with sections 
and committees, that equipment necessary to col- 
late, copy and mail material had been added to meet 
the growing needs of the Bar. A central word pro- 
cessing center to handle correspondence is also 
working well. Department supervisors in the head- 
quarters office are updating five-year planning 
reports, copies of which will be sent to Mr. Hadlow 
and the Long Range Planning Committee. The need 
for physical space is of great concern, Mr. Cassedy 
stated, and a committee to study the need should 
be appointed. 


Budget Committee Report 


Budget Chairman James A. Urban presented the 
financial statement for the period July 1, 1972-April 
30, 1973 and presented amendments showing more 
than anticipated income from dues, CLE, Journal 
advertising and miscellaneous, and requesting 
increases in certain expenditures to complete the 
_ fiscal year. The Board approved the statement and 
budget as amended and voted that unspent section 
funds be deposited in reserve accounts where they 
could draw interest. 

1973-1974 Budget Chairman Edward J. Atkins 
advised the Board that the proposed budget for 
1973-1974 had received three objections, which had 
been resolved. He recommended an increase in 
anticipated income be carried in the amount of 
$67,975 and that increases in expenditures be 
included for Journal printing, postage, telephone, 
and that a new line item be added for funding study 
for delivery of prepaid legal services in the amount 
of $35,000. The proposed budget as amended was 
adopted. 


Attorneys Fees Committee 


Chairman Bill Wagner reported that the Attorneys 
Fees Committee had received two letters in 
response to the committee’s report in the April issue 
of the Journa/. The committee’s recommendations 
were compared with a set of guidelines on con- 
tingent fees prepared by President Smith. It was 
recommended that a committee be appointed to 
study the two sets of recommendations and report 
to the July meeting of the Board. Those appointed 
were Douglass Shivers, chairman; Russell 
Troutman, Paul A. Louis, Edward J. Atkins and John 
R. Parkhill. 
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Integration Rule Committee Considerations 


The Board postponed until its July meeting dis- 
cussion of an amendment to the Integration Rule 
on waiver of confidentiality for political office can- 
didates. Vice Chairman Alan Sundberg stated that 
the Integration Rule and Bylaws Committee is also 
considering representation of nonresident mem- 
bers on the Board of Governors, tenure for UPL 
committee members, and other subjects not yet 
ready for report. The Board directed the committee 
to cease consideration of allowing the immediate 
past president of the Bar to remain on the Board 
for one year following his term. 


Judicial Polis 


Russell Troutman, Board liaison for the Special 
Judicial Polls Committee, reported that the commit- 
tee is drafting a model poll which should be ready 
for presentation at the July meeting. 


Guidelines for Establishing New Sections 


The Scope and Correlation Committee’s pro- 
posed guidelines for establishing and continuing 
sections will be discussed at the July meeting. The 
delay was granted to give the headquarters staff 
time to redraft the proposals to clearly delineate 
section responsibilities and staff responsibilities. At 
the July meeting the Board will also take up the 
matter of section funds unspent at the close of the 
fiscal year. The committee was requested to study 
further all aspects of sections and section funds. 


Young Lawyers Activities 


The Board voted to allocate an additional $850 
to the Young Lawyers Section for expenses incurred 
by the section’s first annual meeting. Section Presi- 
dent Robert L. Parks reported that YLS had recently 
conducted a visitation program at nine correction 
institutions around the state. Finally, the YLS bar 
review study committee recommended that the 
Board of Governors consider establishing a bar 
review course that could be afforded by all law stu- 
dents. A written report will be presented to the 
Board explaining the need for a such a course. 


UPL Actions 


Clifford L. Davis, newly appointed assistant staff 
counsel for unauthorized practice of law, made a 
status report to the Board on cases pending before 
the Supreme Court, decisions of the court, and suits 
approved by the Bar. The Board approved two opin- 
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Report To You 


ions of the 1973 UPL Committee, and authorized 
a suit be initiated against a company currently under 
investigation. 


Minimum Fee Schedule 


All members of the Board were asked to consult 
with their local bar associations concerning 
minimum fee schedules which might now be in 
effect and urge that these be rescinded. The Anti- 
trust Division of the U.S. Department of Justice had 
objected to the fee schedules of some local bar 
associations. 


Local Bar Certificates 


Marshall Cassedy reported that the Executive 
Committee in April overruled a decision made at 
the March Board meeting concerning the issuance 
of certificates for local bar association presidents. 
The Board had decided to discontinue the practice, 
but now each local bar association will receive one 
certificate each year for its current president at the 
expense of the bar; local bars may order additional 
certificates for past presidents at their expense. 


Prepaid Legal Insurance 


Prepaid Legal Cost Insurance Committee Chair- 
man Doris Dudney outlined the three major areas 
of concern to the committee for the consumer 
public: how can a consumer find a competent 
lawyer, ignorance of what the fee might be and how 
can he pay for the legal service. The committee 
recommended that The Florida Bar staff include 
permanent employees who would be authorized to 
act for the Bar with respect to legal service payment 
plans and establish criteria for the operation of such 
plans. The Board voted to allocate $35,000 for activ- 
ity in the prepaid legal service area. 


Taft-Hartley Act Amendment 


After a discussion of the pros and cons of pro- 
posed legislation dealing with the delivery of legal 
services to unions, the Board voted to take no posi- 
tion on the pending amendment. President Smith 
commended Leo P. Rock, chairman of the Bar's 
Labor Relations Law Committee, for his report and 
his work during the year. 


Florida Rural Legal Services, Inc. 


President Smith reported on a letter he received 
from Florida Legal Services, Inc. which indicated 
that several municipal courts in Dade, Broward and 
Paim Beach counties are ignoring the decision of 
Argersinger vs. Hamlin. He was requested by the 
Board to refer the matter to the Legal Aid and Indi- 
gent Defendant Committee. 
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Approval of 1973 Convention Program 


The Board approved the convention program as 
presented by President Smith and learned that 
nearly 600 registrations had been made for the con- 
vention at Hollywood. 


Employees’ Retirement Trust Fund 


Trustee Edward J. Atkins recommended to the 
Board the approval of the resolution amending the 
Employees’ Retirement Pension Trust Plan; the 
board carried unanimously. Among the amend- 
ments voted into the resolution were: permitting 
employees to join the retirement plan after one year 
of service no matter their age; contributions of the 
Bar to be from 5 to 15 per cent of a participant's 
salary, setting the number of trustees to six, and 
permitting greater flexibility in the investment of 
funds. 


Attorney-Reaitor Accord 


Special Committee Chairman William Sherman 
distributed a draft of the attorney-realtor accord and 
asked that each member review it and send any 
objections to him or Richard McFarlain at the head- 
quarters office. The Board was asked to be prepared 
to vote on the accord at the July meeting. 


Standing Board Policy 1.22 


The Board deferred action to the July meeting 
on a proposed revision of the standing board policy 
concerning employees of The Florida Bar seeking 
public office. 


1973-74 Committee Appointments 


The Board approved both the list of regular stand- 
ing committees prepared by President-elect 
Hadlow, and the Grievance, UPL and referee lists 
as distributed. 


Judicial Qualifications Commission 


The Board unanimously reappointed Richard T. 
Earle, Jr., as a member of the Judicial Qualifications 
Commission. His term was to expire on June 30. 


Board Commended 


President Smith commended the Board on its excel- 
lent work in cooperation with him throughout his 
administrative year and stated that he appreciated 
their support and feels he is leaving the matters 
of the Bar in good hands. 


Next Meeting 


The next meeting of the Board was set for June 
14 at the Diplomat Hotel at the start of the annual 
convention for organization of the 1973-74 adminis- 
tration. 
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A Challenge to Top-Level Leadership 


THE FUNCTION OF THE Florida 
Bar is to minister to the total needs 
of the legal profession in Florida. 
The function of the president is 
to give direction and leadership 
to that vital ministry, and to that 
end, I solemnly pledge my very 
best effort. 

Nevertheless, because the pres- 
ident is a volunteer—and thus 
essentially an  amateur—and 
because his term is but one short 
year, I am not at all sure that this 
critical responsibility is properly 
placed. At least, the emphasis is 
wrong. The job is becoming so big 
‘and so important to the legal pro- 
fession that continuity and a pro- 
fessional quality of leadership are 
becoming more more 
essential. These qualities can 
only be obtained from the execu- 
tive director and his staff of per- 
manent professionals. A mutual 
recognition of this important fact 
by the staff and by the entire mem- 
bership of the Bar is absolutely 
mandatory. 

Of course I do not suggest that 
the role of the president or of the 
Board of Governors be minimized 
or downgraded in the least. On 
the contrary, the stronger the pro- 
fessional help, the more effective 
the administrative groundwork, 
liaison and_ planning; the 
smoother the transition from year 
to year, then the better job the 
elected officials can do and the 
better the final results. And the 
better the results, the more satis- 
fying and successful the job of 
Board member or president will 
be. 

So there is no element of abdi- 
cation here—no suggestion of a 
transfer of ultimate power from an 
elected Board and president to a 
professional staff. Neither is there 
any hint of criticism of the past 
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performance of our staff and 
executive director. They have 
labored long and hard and have 
performed extremely well within 
the limits of authority granted 
them. It is simply a recognition 
that our changing, expanding 
Bar must have a significant top- 
level leadership from its profes- 
sional staff—a recognition that this 
requires a change of attitude by 
the staff and the membership and 
its officers—and a challenge to the 
executive director and staff to 
accept this new responsibility 
and, with our support, to lead this 
outstanding Bar to its highest 
level of accomplishment. 

MEANWHILE, I HAVE GRADUALLY 
structured the Bar’s program for 
the coming year. Essentially this 
has been done by weighing and 
assigning priorities among the 
countless problems which face us 
each year. Some areas have 
already been marked for priority 
treatment: 

I. Staff organization and expan- 
sion, to enable the Bar to deal 
quickly and effectively with any 
problem. This may involve addi- 
tional funding to enable us to bud- 
get and plan for major new pro- 
grams. 

II. Availability and delivery 
of legal services. This broad prob- 
lem obviously ranks at the top of 
every lawyer's list, because 
failure here will destroy, or at 
least greatly change, the practice 
of our profession as we know it 
now. 

III. Judicial selection. There is 
growing discontent with the pres- 
ent system of electing judges, 
with the attendant awkwardness 
and possibility of abuse. We must 
come forth with a better system 
which will gain wide and quick 
acceptance. There is a solution 


to this problem out there some- 
where and we must find it. 

IV. Specialization. This ap- 
proach to the increasing com- 
plexity of professional practice 
has been a tremendous boon to 
the medical profession and the 
people well served by its special- 
ists. It seems obvious that our pro- 
fession desperately needs a 
similar approach. Although the 
transitional difficulties will be 
great, a solution must be found 
and our efforts must commence at 
once. 

V. The Uniform Probate 
Code. This proposal is for a mas- 
sive legislative overhaul of our 
entire body of probate law. It 
deserves and will get the most 
exhaustive study by The Florida 
Bar to avoid mistakes which could 
be spectacular. Thoughtful input 
from all interested lawyers is 
urgently needed. 

VI. Finally, we have planned 
a special project for this year—a 
retreat at which a cross-section of 
solid thinkers can reflect and con- 
centrate for several uninterrupted 
days upon the long-range direc- 
tions and goals of the legal profes- 
sion generally and the organized 
Bar in particular. 

The list could go on and 
on—there is just no shortage of 
challenges. All of us involved are 
looking forward to an active year 
and, at the end, to some measure 
of progress for which we can all 
be proud. 


EARL B. HADLOW 
PRESIDENT 
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Farm financing is our business and we've 
served agriculture since 1917. Our lending poli- 
cies have been expanded and improved to more 
effectively serve agriculture and rural homeown- 
ers. Land Bank long-term financing for purposes 
such as improvement and purchase of land, pur- 
chase or construction of a home or building, debt 

4 consolidation and other needs of the farm and 
farm family. PCA short and intermediate term 
financing for purposes such as farm operating 


ASK YOUR NEIGHBORS ABOUT US. 


LAND BANK 
( 


Long-term 
Farm Credit 


interested farm financ 


Short or Intermediate-term 


capital, purchase of equipment, trucks, automo- 
biles, capital investment expenditures, rural home 
loans and financing of services directly related 
to on-farm operating needs. 


For the best in farm, ranch, grove, timber and 
rural home financing from the people who special- 
ize in agricultural lending, see your local Federal ( 
Land Bank Association and/or Production Credit 
Association. 


Farm Credit 
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Fragility 
Freedom 


BY CHIEF JUSTICE WARREN E. BURGER 


DURING THE WEEK that begins 
today people will gather in small 
groups and large, all over the 
country, to turn their minds away 
from the turmoil and confusion of 
our times—and from daily tasks 
—to focus on an ideal shared by 
civilized people everywhere— 
the ideal of freedom. 

The formal recognition of Law 
Day by proclamations of Presi- 
dents is something of fairly recent 
origin, but the underlying idea is 
ancient. 

What I have to say today will 
therefore be quite simple and I 
will tread no unfamiliar ground. 
We are in a house of worship 
where it is a common practice to 
deal in a simple way with old 
truths. People gather here reg- 
ularly to repeat old creeds, old 
prayers, psalms and songs from 
times long past. As we restate 
a creed or recite the 23rd Psalm 
to draw fresh inspiration and new 
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strength, so we can turn to old 
truths learned by countless gen- 
erations before us at great cost and 
over many centuries. 

When men and women first 
came down from rude tree houses 
in forests and jungles and from 
caves to take the risks of living 
in groups—and we know there are 
many risks—they had already 
experienced for uncounted cen- 
turies a kind of existence in which 
none could survive except those 
most fit for the harsh environment 
they had to contend with. Passive 
people simply did not survive. 
Only the strongest, the fiercest 
and most ruthless could contend 
with the elements, with predatory 
animals and predatory neighbors, 
all eager to seize whatever they 
could. People had no time to con- 
cern themselves with anything 
beyond bare existence. 

As people gradually began to 
gather to live in larger and larger 
groups, in tribal villages, and later 
in towns,’ tribal customs 
developed with crude rules to 
curb the same aggressiveness that 
had enabled people to survive. 
Thus the idea of the rule of law 
was born, even before man’s com- 
prehension was able to grasp this 
as a concept. From hard experi- 
ence our primitive ancestors 
learned that communal life and 
unrestrained aggressiveness 
could not coexist. In their own 


way they discovered that total 
freedom was not freedom. 

So it was that slowly, haltingly 
and painfully over a span of more 
thousands of years than science 
or history can even yet measure, 
the human family came to develop 
not just rules of conduct in terms 
of tribal customs, but three basic 
mechanisms to regulate that 
human aggressiveness which had 
kept them from extinction and to 
guide those human energies and 
urges into constructive channels. 

First came what we would now 
call laws—not unlike those laws 
that today regulate the speed of 
automobiles or prohibit theft of 
another man’s goods. Next came 
practices that developed into 
religion as man searched for God, 
and finally came the formulation 
of customs that we now call 
manners. Law, religion and man- 
ners are thus closely linked in the 
evolution of human institutions. 
We can accept religion as a divine 
revelation, but in the whole 
scheme of human existence the 
rule of law is hardly less so. 

As we look back we see that the 
development of the human 
species from caves, forests and 
jungles to the present could not 
have occurred without these three 
factors. Scholars and social scien- 
tists see the universal nature of 
the evolution of rules of law, forms 
of religion and manners of civility 
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in the fact that centuries before 
any means of communication or 
of travel were available, the 
people in Asia, in Europe, Africa 
and the Western Hemisphere 
independently developed these 
three patterns of restraint—these 
three pillars of civilization—in 
much the same way. 


Necessity Bred Restraint 


So we can see that behavior con- 
trols were invented by our 
forebears and became founda- 
tions of civilization without the 
aid of psychologists, lawyers or 
theologians—except that even 
those primitive people had the 
seeds of these disciplines within 
them. These restraints were the 
inventions of necessity, made by 
people who learned the hard way 
that there can be no human 
progress, no lasting change, no 
improvement in the human con- 
dition, except in a setting of the 
rule of law. 

Until these propositions are 
challenged, or shaken by events, 
we tend to take them for granted 
as immutable parts of life, like the 
earth we walk on and the skies 
above, and the precise mathemati- 
cal order of the universe. But they 
are not immutable. Eric Hoffer, 
one of the original thinkers of our 
time, commented once that our 
social and political order is even 
more fragile and vulnerable than 
a human being who cannot sur- 
vive if the heart stops for even a 
matter of minutes. Therefore these 
three vital supports of civilization 
must be constantly reexamined 
and reaffirmed. The Book of 
Judges tells how Israel became 
“prey to bands of raiders and 
plunderers.” And when _ the 
Roman Empire fell, cities very 
nearly disappeared. In the great 
city of Bologna, Italy, the seat of 
a university dating back to the 
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These remarks were made 
by the Chief Justice at a 
Law Day ceremony on April 
29 at St. John’s Cathedral 
in Jacksonville. 


llth century, there are still 
standing the towers that affluent 
people made part of the walled 
enclosure of their homes. As 
recently as the 17th century and 
even early 18th century, we know 
that Paris and London were made 
up of large areas of lawless slums 
and small compounds of fortress- 
like homes of the rich. These 
people may have been made more 
safe by their towers and their 
walls, but they were not made 
more free. 

We know, now, that men and 
women could not have developed 
homes, farms, factories and, 
finally, schools, universities and 
laboratories without the order 
produced by the rule of law. We 
know how often in human history 
there were setbacks when human 
aggressiveness reasserted itself. 
Our own history books remind us 
that, in the great period of expan- 
sion of our country into the west, 
it was accompanied by a frank 
attitude of many people that came 
to be expressed as “dog-eat-dog 
and the devil take the hindmost.” 
What a distressing experience to 
see that the primitive hostilities 
of prehistoric man again surfaced 
as recently as the 19th century in 
a civilized nation. 

And then we come to our own 
century in which one war has fol- 
lowed another, and millions of 
innocent people died. In more 
pessimistic moods it seems that 
human beings have not changed 
basically over these thousands of 
years except that, with our highly 
developed technology, more 
people can be killed more swiftly 
and efficiently in our time. 


Making Progress 


But this dismal view is not 
entirely accurate. Although some 
of our forebears 100 or 150 years 
ago cynically spoke of the dog- 


eat-dog philosophy and some 
practiced it, most people shared 
with their neighbors and helped 
them in adversity and sickness, 
and most people accepted the 
restraints of the law. So I suggest 
that a fair perception of history 
shows that we making 
progress, and if it is not as swift 
as we would like, there is more 
progress than in many periods in 
the past 5,000 years. And this 
progress could not have been 
made without having the rule of 
law that has maintained order so 
that people could work and create, 
learn and improve. 

Yet as recently as the 1960's, 
and for most of that decade, this 
country experienced a rising scale 
of attacks on our institutions. It 
was a twin attack by the lawful 
means of free expression, which 
we must not change, and by the 
unlawful means of violence. 
Universities, colleges and public 
buildings were occupied, build- 
ings were burned, great libraries 
and priceless manuscripts were 
destroyed. The country was dis- 
turbed and troubled, but with few 
exceptions the official reaction 
was calm as befits mature people. 

On occasion some of the leaders 
and spokesmen for the violent 
groups sought to compare them- 
selves and their acts with those 
of 200 years ago culminating in 
our Declaration of Independence 
from England. That analogy was 
spurious, as anyone who reads 
history can readily see. 

The Revolution of 1776 suc- 
ceeded because the protestors 
had aclear focus on objectives and 
valid grievances. Their protests 
were against being ruled by a dis- 
tant King and Parliament who 
denied them a voice or vote in 
government. Their objective was 
to gain a voice and a vote, and 
for a number of years before, and 
indeed even after 1776, many of 
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the leaders of our Revolution 
would have gladly abandoned the 
Revolution had England granted 
their legitimate demands. The 
acceptance of the need for rule of 
law by those who signed the Dec- 
laration of Independence was 
shown by the great pains they took 
in those historic lines that pre- 
ceded the recital of grievances. 
You will recall they said that “a 
decent respect for the opinions of 
mankind requires that they 
should declare the causes which 
impel them to separation.” They 
were troubled by that step and felt 
a need to explain. 


Emotion Over Reason 


In the 1960's however, nothing 
stood in the way of the protestors 
having a voice in their times and 
their government, except that 
they could not secure sufficient 
popular support in a system that 
gives public office to those who 
have such support. Fortunately, 
except in a few places the policy 
of patience and tolerance suc- 
ceeded in avoiding tragic con- 
sequences throughout _ that 
decade. Those few tragedies 
should teach us a great deal. 


That mindless violence of the 
1960’s seems to have stemmed in 
part from a confused idea that 
human beings will be happier and 
life will be better if they “act out 
what they feel’’—as soon as they 
feel it—in short, to elevate emo- 
tion over reason and experience 
as the guiding force of human con- 
duct. Instant gratification at all 
cost seemed at times to be the 
order of the day. 


Yet a most encouraging sign has 
emerged with some of these pro- 
test leaders running for public 
office and some being elected, 
making clear that the system is 
indeed open to all. This has the 
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Accountability for 
stewardship is not 
simply a political 
mechanism... 


added benefit of subjecting those 
who challenge the system to the 
chastening experience of bearing 
responsibility and being account- 
able at the ballot box. Accounta- 
bility for stewardship is not sim- 
ply a political mechanism but one 
closely related to our religious 
beliefs. So again we see the link- 
age between the law and 
religion. 


The protests of the 1960's, like 
others over our 200-year history, 
were, however, not totally devoid 
of reason, except in their resort 
to violence. The hard truth is that 
there was and is much that needs 
change in our social, political and 
economic institutions, but there 
never has been a time when this 
was not true. Man differs from the 
lowly ant, whose structured exis- 
tence has remained static for mil- 
lions of years, for man is constantly 
pressing for change. 


Very often social explosions are 
brought on by rigid and unreason- 
ing resistance to change. Long ago 
Disraeli said, ““We must choose to 
be managers of change, or we will 
be victims of change.” Mature, 
reasoning people elect to be the 
managers, and, being mature, 
they know that change must be 
orderly to preserve continuity 
with the past. The rule of law per- 
mits us to be the managers of 
change and to maintain our links 
with the experience of the past. 


However painful we find it, we 
should ask whether some of those 
who challenged the system in the 
1960’s_ have not intuitively 
perceived that we are in a period 
of great change and that what was 
good enough 50, 40 or even 30 
years ago is not necessarily good 
enough for today and for the 
future. The underpinnings and 
fundamentals of our institutions 
are valid, but we must be willing 
to re-examine the methods of 


implementation and make orderly 
adjustments from time to time. 


Order from Law 


When reasonable people speak 
of order as the product of the rule 
of law, they know well the differ- 
ence between the kind of order 
Hitler imposed and that state of 
order which permits’ each 
individual to develop the talents 
God has given. Judge Learned 
Hand put his finger on the kind 
of order that flows from the rule 
of law when he said it must have 
two elements: first, authority, 
which implies the coercive pow- 
ers of enforcement, and second, 
acquiescence, which implies 
genuine acceptance by a majority. 
Hitler's kind of order was all 
authority with acquiescence only 
by fear. That kind of order would 
never be acceptable to free 
people. 

We must maintain our insis- 
tence that the rule of law is the 
best way to establish the condi- 
tion of order that is indispensable 
for improvement and change in 
life. But even as we do that we 
must be receptive to the challenge 
to ideas we cherish. This is not 
easy. It will never be easy. But 
it is as inescapable as change 
itself. We of the generation over 
50 are the outgoing generation. 
We have had the opportunity to 
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The foolish and weak are to be protected from the ruthless and strong 


try to improve our world, and in 
the perspective of history I 
believe it will be seen that during 
the past third of a century, in beat- 
ing off the hordes that would have 
enslaved Europe and Asia, in 
finding ways to live with alien 
philosophies—and even possibly 
to modify them—and in recogni- 
tion of the rights of minorities 
here at home, the outgoing gener- 
ation has contributed some share 
to both change and improvement. 


Within our own legal structure 
our generation is slowly evolving 
new functions of the rule of law 
that will have enormous impact 
on our system of justice. The law 
has now rejected the cynical, 
laissez-faire philosophy of “let the 
buyer beware,” and we accept as 
a proper function of law that the 
foolish and weak are to be pro- 


tected from the ruthless and 
strong. 


If we can respond with open 
minds to new ideas, if we can pro- 
vide universities that will let 
youth quest and search, if we will 
listen to them, I believe they will 
accept our conviction that change 
and betterment come best when 
human beings acknowledge the 
restraints of law, religion and 
manners. 


No matter what coercive pow- 
ers of enforcement governments 
may assert, the peoples in country 
after country in all ages have 
demonstrated that man was meant 
to be free, but that this ideal can 
be realized only under the rule 
of law. And this must be a rule 
that places restraints on individu- 
als and on governments alike. 


This is a delicate, a fragile 
balance to maintain. It is fragile 
because it is sustained only by an 
ideal—an ideal that requires each 
person in society, by an exercise 
of free will, to accept and abide 
the restraints of a structure of 
laws. If it seems a contradiction 
to say that to preserve freedom we 
must surrender some freedom, it 
is no more so than to say, as Chris- 
tians have been saying for 2000 
years, that “he who loseth his 
life . . . shall find it.” 


WEEKLY SUMMARIES 

Know what decisions were rendered last 
week. Decisions of Florida Supreme Court 
and the four District Courts of Appeal are 
available from Florida Appellate Court 
Reporting Service. Write Municipal Code 
Corporation, P. O. Box 2235, Tallahassee, 
Florida 32304. 


Registration $125 


To Be Held 


SHORT COURSE 


Engineering Aspects of 
Product Liability 


Emphasizing Modern Techniques of Materials Failure 
Analysis as applies to Product Liability Litigation 


Friday—October 12, 1973—Gainesville, Florida 


For Additional Details: 


Dr. R. W. Gould, P.E. 

Department of Materials Science and 
Engineering 

University of Florida 

Gainesville, Florida 32601 
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U niform Probate Code t was as 
Bill 997 in the 1973 Session of the Florida ‘ecislatur 


the Legislature voted to establish a commis- 
sion, effective July 1, 1973, to review the bill and the l 

in other states which have adopted the code. It is ¢ 

to submit an initial report to the Legislatu 
November. The commission will hace seven 


appointed by the. Speaker of the Tlouse and 
appointed by the President of the Senate. Three 
appointees must be members of The Florida Bar. 
The Journal presents commentaries on 

Uniform Probate Code on the following pages te 

b inform members of the Bar of its merits and shortco) 
A synopsis of the bill is also presented. As this imp 
change in Florida’s probate law is debated in the 
ahead, the Journal will welcome comments from 
and bench for publication in its Letters. 
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THE UNIFORM PROBATE CODE was 
prepared and adopted by the 
National Conference of Commis- 
sioners on Uniform State Laws, 
and approved by the American 
Bar Association at its 1969 annual 
meeting. The Code advances the 
proposition that laws relating to 
the affairs of decedents, minors, 
and certain other persons whose 
circumstances make protection of 
their persons or _ property 
desirable, and trust proceedings 
should be modernized and made 
uniform throughout the country. 
The Code, however, unlike many 
uniform laws, provides an enact- 
ing state generous flexibility in 
conforming the Code to that 
sovereign’s peculiarities and 
unique aspects of local law. 

The project which produced the 
Code received considerable 
attention after early 1966, when 
widespread public discussion of 
probate law reform was generated 
by the best seller, How to Avoid 
Probate, and other publications. 
Eventually, the Uniform Probate 
Code came to be seen as the 
response by the organized bar to 
repeated charges that lawyers 
profit from the overly protective 
and outmoded features of Ameri- 
can probate law and would do 
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nothing to encourage law reform. 
It is clear that the Code’s approval 
in 1969 was possible because hun- 
dreds of lawyers had become con- 
vinced that it offered carefully 
worked out and_ constructive 
answers to accumulated problems 
of local probate law. 

The Florida version of the 
Uniform Probate Code is pres- 
ently divided into seven chap- 
ters, embracing many of the sub- 
jects which one may find in a com- 
prehensive state probate code and 
some subjects which have not 
heretofore been included any- 
where under the general heading 
of probate law. Some of the famil- 
iar topics which are covered in 
whole or in part by the Code (and 
which are listed here by the terms 
one may expect to use in working 
with existing state codes) include 
the following: Decedents’ 
Estates, Executors and Adminis- 
trators, Intestate Succession, 
Wills, Contracts for Wills, Ancil- 
lary Administration, Guardian 
and Ward, Conservators, Fi- 
duciaries, Trusts and Trustees, 
and Probate Court. This listis mis- 
leading to the extent that it sug- 
gests that the Code covers the sub- 
stantive law of trusts, for this sub- 
ject is not reached by coverage 
which (though it deals briefly 
with the duty and liability of 
trustees) concentrates on the rela- 
tionship between courts and 
trusts. Article VI of the original 
Uniform Probate Code has been 
omitted from the present Florida 
version awaiting proposed mod- 
ifications by The Florida Bar's 
Real Property, Probate and Trust 
Law Section special committee 
examining the Uniform Probate 
Code. 


Synopsis 


Briefly, the major provisions 
and outline of House Bill 977 are 
set forth below: 


SECTION 1 
Chapter 731 


A principal objective of Chapter 
731 is to describe the court and 
public office to which procedural 
provisions in the rest of the Code 
relate. This is accomplished in 
Part 3 of this chapter. The signifi- 
cant point to grasp is that the Code 
describes functions for two differ- 
ent kinds of public official. Judi- 
cial proceedings under the Code 
are handled by the circuit court, 
a full power court of very broad 
subject matter jurisdiction. 
Except as altered to accommodate 
special proceedings under the 
Code, rules of practice, appellate 
review and other aspects of civil 
practice will be the same for pro- 
bate as for other litigation. Other 
responsibilities described by the 
Code, including those termed 
“informal proceedings” and not 
intended to be judicial matters, 
are performed by the “registrar,” 
a nonjudicial official designated 
by the judge of the circuit court, 
who is able to exercise some dis- 
cretion but with sharply limited 
power. 

The other features of Chapter 
731 include Section 731.201, 
which contains a long list of def- 
initions and is very important to 
one’s comprehension of the Code. 
Sections 731.106, 731.107, and 
731.108 deal with fraud, proof of 
death, and the status of general 
powers of appointment under the 
Code, and are important as they 
relate to other provisions of the 
Code. 
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Part 4 of Chapter 731 provides 
for simple notice by mail to 
interested persons concerning all 
matters covered by the Code, and 
contains rules for determining 
when particular persons may be 
bound by orders binding others. 


Chapter 732 


Chapter 732 of the Code covers 
the substantive law concerning 
intestate succession to property of 
decedents. One of the included 
systems set forth in Part 1 contains 
the statutory answers to the ques- 
tion of who takes property of a 
decedent which is left to pass 
intestate. Parts 2, 3, and 4 create 
degrees of protection for the 
spouse and children of a 
decedent. The surviving spouse, 
with no distinction being made 
in regard to sex, is protected 
against transfers by gift made by 
the decedent during the marriage 
or by will. The protective system 
assures the surviving spouse of at 
least one-third of the value of the 
property in the probate estate, 
augmented for purposes of the cal- 
culation by certain transfers 
(which the Code specifies) from 
the decedent to others. Any gifts 
or other transfers (including life 
insurance) passing to the surviv- 
ing spouse are taken into account, 
so that a spouse who has been well 
provided for by the decedent can- 
not upset the decedent's plan for 
others. Part 3 protects a spouse or 
a child who appears to have been 
omitted from a decedent's will 
through oversight. Part 4, dealing 
with exceptions, has the effect of 
giving a spouse or surviving minor 
children approximately $10,000 
“off the top” of the probate estate, 
as exempt property and family 
allowance, which may be claimed 
ahead of creditors and other takers 
under the terms of the will. 


The foregoing parts of Chapter 
732, augmented by a later part 
which clarifies the meaning of 
“spouse” when there has been a 
separation or divorce, frame what 
may be called the “law’s estate 
plan.” 


As may be noted, a decedent 
who leaves a surviving spouse 
cannot affect the devolution of the 
first $10,000 of probate assets. If 
only adult children survive, the 


VOL. 47, No. 7 JULY, 1973 


will can control after exemptions 
of $4,000. The intestate provisions 
apply, where there is no will, to 
what is left after exemptions, fam- 
ily allowance (if any) and charges 
have been met. If the decedent 
left a spouse and was survived by 
issue only of the marriage, the 
statutory plan gives the first 
$50,000 to the surviving spouse 
and divides the balance of the 
intestate estate, if any, between 
the surviving spouse and such 
issue. If the decedent lefta surviv- 
ing spouse and surviving issue, 
one or more of whom are not also 
issue of the surviving spouse, then 
one-half of the intestate estate is 
distributable to the surviving 
spouse, and the remaining one- 
half is distributable to the dece- 
dent's surviving issue. Since most 
married persons of modest means 
usually want the surviving spouse 
to receive all assets at death, it 
is believed that the Code will 
enable many married persons to 
avoid worrying about the neces- 
sity of having a will. Hopefully, 
the Code may restore some public 
confidence in the law in this area, 
that confidence having been 
shaken by the opinion of some 
persons that lawyers profit from 
the undesirable rules of intestacy, 
which force persons to law offices 
for corrective wills. 

The remaining parts of Chapter 
732 are concerned with the law 
of wills, and contain rules dealing 
with execution, revocation, re- 
vival of wills, and lapse, abate- 
ment, and ademption of devises, 
and are aimed toward reducing 
formal requirements and increas- 
ing the prospect of effectuating 
decedents’ intentions. 


Chapters 733, 734 
Chapters 733 and 734 cover the 


subjects of probate and contest of 
wills; appointment of personal 
representatives; status, powers, 
and duties of personal represen- 
tatives; administration and dis- 
tribution of decedents’ estates; 
and the degree of local recogni- 
tion of foreign probate orders 
and personal representatives 
appointed by the courts of other 
states. Over all, the chapters 
create what has been called ““The 
Flexible System of Administra- 
tion of Decedents’ Estates.” The 
objective of the system is to pro- 


vide opportunities and safeguards 
so as to permit persons interested 
in decedents’ affairs to settle 
estates with quite minimal contact 
with any public office. It is 
inherent in the approach, how- 
ever, that interested persons, 
including personal representa- 
tives, are enabled to use the cir- 
cuit court for binding interested 
persons by order following mailed 
notice and hearing, and to secure 
a binding order on any matter 
which may involve an estate or 
a personal representative. 


The key concept changing the 
relationship between probate 
courts and personal representa- 
tives from that now accepted in 
Florida is that the court or 
registrar, although inevitably 
involved in the creation of the 
status of personal representative, 
does not exercise supervisory 
jurisdiction over its appointee. 
Without regard for whether 
appointment was secured in for- 
mal proceedings before the court 
or obtained in informal proceed- 
ings before the registrar, the 
appointing authority has no initial 
duty to check the work of a per- 
sonal representative or to make 
orders relating to him, except 
when either the representative or 
some other interested party peti- 
tions for some order or relief. 
However, it should be recognized 
that the Code does not deny 
individuals the opportunity to 
utilize the strict and traditional 
supervised administration of a 
decedent's estate where circum- 
stances warrant such protections. 

A considerable part of the bulk 
of Chapter 733 results from the 
effort to provide statutory duties, 
powers, and directions for per- 
sonal representatives so that most 
of the administrative aspects of 
estate settlement can be handled 
by appointees, in much the same 
manner as that in which the 
trustee of a well-drafted trust 
would discharge his respon- 
sibility. 

The prime introducers of the 
Florida version of the Uniform 
Probate Code support the definite 
effort by the original draftsmen of 
the Code to unify probate 
administrations affecting more 
than one state, so that the personal 
representative appointed at the 
decedent's domicile can handle 
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estate problems affecting matters 
enahied in other states. However, 
in an effort to cause the least dis- 
ruption in regard to domiciliary 
and ancillary administration in 
Florida, at least until a majority 
of the states have adopted the 
Uniform Probate Code, House 
Bill 997 entertains only a slight 
expansion of the list of nonresi- 
dents who may enter and adminis- 
ter an estate of a decedent having 
property in Florida. 


Chapter 735 


Chapter 735 deals with the 
broad area of legal care for persons 
and property of individuals who, 
because of minority, senility, 
incompetence, absence, or other 
circumstances, are unable prop- 
erly to care for themselves or their 
dependents. One important sec- 
tion, designed to reduce the 
necessity for guardianship for 
minors, protects persons owing 
relatively small sums of money to 
minors who discharge the debt by 
making certain payments to adults 
with whom the minor makes his 
home. Another set of sections 
changes agency law relating to 
powers of attorney, so that durable 
powers may be inserted and thus 
used for managing the affairs of 
one who may drift into incompe- 
tence or senility. 

The Code offers several 
categories of more formal protec- 
tive devices. Personal guardians 
of minors may be named by will 
of the minor’s surviving parent 


without any court activity. Court- 
jean guardians of the person 
of minors are also available. For 
minors who have extensive prop- 
erty interests, the Code encour- 
ages use of a conservatorship, 
rather than the personal guardian. 
If both guardian and conservator 
are needed, the Code divides the 
responsibility between the two 
offices so that the child-raising 
responsibilities are separated 
from the fiduciary management of 
the estate. 


Essentially the same supportive 
arrangements are available for 
problems involving incompetent 
or disabled adults. One of the fea- 
tures of the conservatorship pro- 
ceeding is that it may be instituted 
to secure needed property man- 
agement withouta finding that the 
owner is incompetent. 


The proceedings which lead to 
appointment of a conservator may 
lead to alternative relief which 
does not involve appointment of 
a fiduciary. For example, the 
order might ratify and confirm a 
contract of a minor or of an adult 
whose competence is in question, 
or the proceeding might be 
brought to enable renewal of a 
lease which produces income 
needed for the support of an 
elderly person. 


Chapter 737 


The principal purpose of Chap- 
ter 737 is to provide a common 
set of procedural provisions gov- 
erning the relationship between 
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all kinds of trusts and the circuit 
court. The chapter abandons the 
ideas of supervisory jurisdiction, 
court appointment or qualifica- 
tion of trustees, and mandatory 
court accountings. Inter vivos as 
well as testamentary trustees are 
related to a court at the principal 
place of administration of their 
trust. This court has power to 
solve any question arising 
between trustee and _bene- 
ficiaries, but may act only on the 
petition of some _ interested 
person. 


SECTION 2 
Chapter 738 


Chapter 738 deals with the 
transition to occur upon the effec- 
tive date of this act. 


SECTION 3 
Uniform Probate Code 
Study Commission 


This section of the bill estab- 
lishes a 13-member study com- 
mission designed to serve as a 
conduit, or orderly process, 
through which modifications or 
suggestions for further additions 
to or deletions from the Code may 
be considered during the interim 
before the next regular session of 
the legislature. Such a commis- 
sion will ensure that Florida’s 
probate law provides an efficient 
and effective system for govern- 
ing the property and affairs of per- 
sons and decedents. 


SECTIONS 4-7 


Section 4 sets forth certain sec- 
tions of present Florida Statutes 
to be amended upon the effective 
date of this act. 

Section 5 enumerates those sec- 
tions of existing Florida Statutes 
to be repealed upon the effective 
date of this act. 

Section 6 sets forth those chap- 
ters of Florida Statutes to be 
repealed upon the effective date 
of this act. 


Effective Date 


Section 7 provides for a January 
1, 1975, effective date. 
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LAWYERS WHO ASSUME that all 
law is rooted in necessity and 
good sense should take a close 
look at the development of Anglo- 
American probate law. They 
would discover that, far from 
being rooted in pragmatic con- 
siderations keyed to the needs of 
persons interested in estates, our 
probate system is rooted in his- 
toric accident. The probate sys- 
tem inherited from the British 
prior to the American Revolution 
has long since been reformed in 
England, yet this same system has 
survived in this country basically 
intact. 

There is no field of law with 
more universal impact on citizens 
than the law concerning the 
transfer of property at death. As 
a result, the public is acutely 
aware that it costs too much and 
takes too much time to pass prop- 
erty through probate and their 
response to this system has been 
to avoid it. 

The rush to avoid probate 
should be of vital concern to all 
attorneys. As far back as 1965, 
statistics carefully compiled by 
state inheritance tax officials in 
California showed more than 60 
per cent of all property moving 
at death in estates grossing more 
than $10,000 and than 
$400,000 was moving via joint 
tenancy and rights of  sur- 
vivorship, rather than under wills 
or intestacy laws.! 

Widespread publicity of pro- 
bate avoidance has given great cre- 
dence to the belief that probate 
procedures are wasteful and 
avoidable. In consequence, the 
average size of probate estates 
appear to be shrinking. Statistics 


from a careful study in Cleveland, 
Ohio, tell us that one-half of all 
estates in probate gross less than 
$16,000.? 

The Cleveland experience also 
tells us that probate procedures 
have little real meaning for cred- 
itors of decedents, that claims 
are rarely, if ever, made on bonds, 
that most beneficiaries do not con- 
test wills or present competing 
claims and that the likelihood of 
inheritance by minors is more 
remote than normally antici- 
pated. 

The procedures followed by 
careful practitioners handling a 
large estate with competing 
beneficiaries and many potential 
claims are usually not appropriate 
for smaller estates with no claims, 
controversies or multiple bene- 
ficiaries. However, beyond the 
opportunity for administration 
unnecessary the law requires 
identical procedures for both. In 
a great majority of estates, probate 
practice can be a_ frustrating 
attempt to cut through the red tape 
requirements and _ procedures 
which serve no useful purpose. 

As legislators we have felt pub- 
lic pressure for probate reform. As 
attorneys we feel that change is 
inevitable and necessary. Citi- 
zens have inundated us with let- 
ters critical of probate practice 
generally, which relate various 
complaints and appeals for relief. 
In evaluating various solutions 
offered for change, it became 
obvious to us that the Uniform 
Probate Code as approved by the 
House of Delegates of the Ameri- 
can Bar Association was the 
most thorough and responsible 
lawyers’ work product available 
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The UPC is the most responsible lawyers’ work product available and offers a 


and offers a middle ground in the 
alternatives for reform. We found 
that the Uniform Probate Code 
did not originate in academic cir- 
cles, rather, the impetus came 
from working professionals who 
resolved to do something about 
local probate rules and _ proce- 
dures. 


The Uniform Probate Code 
offers an affirmative, balanced 
and long-range solution to the 
dilemma posed by our old and 
over-protective probate law. It is 
responsive to the legitimate inter- 
ests of lawyers and trust officers 
and the needs of individuals 
involved with estates. Indeed, it 
is designed to enable profession- 
als to offer efficiency in the 
transfer of entire estates approx- 
imating that presently available 
for limited arrangements like joint 
and survivorship bank accounts. 
It establishes the principle that 
long standing procedural protec- 
tion should be available in a pro- 
bate court if desired by interested 
persons. 


Redefine Court’s Role 


The first major feature of the 
code is that the role of the courts 
is passive until an interested party 
brings an actual case or con- 
troversy in need of judicial 
resolution. The result is to 
redefine the role of the courts in 
probate practice so as to achieve 
consistency with the role of the 
court in other areas of the law. A 
basic theme running throughout 
the Uniform Probate Code is that 
creditors and beneficiaries have 
adequate opportunity to protect 
themselves. The code provides 
them with efficient remedies and 
procedures to assert their rights 
quickly, inexpensively and effec- 
tively. 

A second major feature of the 
Uniform Probate Code is the 
opportunity for unsupervised 
estate administration, with the 
right, of course, to elect super- 
vised administration when 
appropriate. Although this con- 
cepi seems new and untested to 
many of us, unsupervised admin- 


istration has always been the 
rule in a minority of states in- 
cluding Pennsylvania and New 
Jersey. The code provides for a 
flexible system of administration 
applicable to both testate and 
intestate estates. Its provisions are 
designed to provide persons 
interested in decedent's estates 
with as little or as much by way 
ot procedural and adjudicative 
safeguards as may be suitable 
under varying circumstances. 


A third major feature of the 
Uniform Probate Code is the grant 
of broad fiduciary power to per- 
sonal representatives, guardians, 
conservators, and trustees. The 
basic approach is that every 
fiduciary acts in the same manner 
as a trustee under a well dratted 
inter-vivos trust with broad pow- 
ers over property in his possession 
for the benefit of those interested 
in the estate. The fiduciary is held 
toa standard of prudentaction and 
can become chargeable if he exer- 
cises improper judgment in the 
handling of the estate. In every 
instance the court stands in the 
background ready to answer his 
petition if he questions the extent 
of his power in a particular situa- 
tion or to answer the petition of 
any interested party challenging 
his fiduciary performance. 


Among other features of the 
Uniform Probate Code, we find 
the modification of intestate suc- 
cession by the code’s “statutory 
estate plan” particularly attrac- 
tive. The code recognizes the 
modern phenomenon of the tes- 
tamentary gift of the entire estate 
to the surviving spouse by con- 
forming intestacy law to it. The 
will drafting activity of lawyers 
need no longer be aimed at 
routine and nonproductive prep- 
aration of “simple wills.” Atten- 
tion may properly be directed to 
the more complex dispositions 
necessary when a client wishes to 
depart from the usual testamen- 
tary pattern or where his wealth 
requires more complex arrange- 
ments to lighten the touch of the 
death tax collector. 


The Uniform Probate Code also 


speaks to many of our current 
problems in Florida practice by 
eliminating the necessity of a 
court order authorizing or con- 
firming the sale of real property 
during the course of administra- 
tion resulting from the Gamble 
decision (183 So. 2d 849) and the 
Smith decision (200 So. 2d 547). 
The code would also eliminate 
the necessity of timely filing a 
claim with the probate court to 
enable the personal representa- 
tive to pay a debt of the decedent 
as required by the Twomey deci- 
sion (234 So, 2d 338). Lastly, our 
current requirements for notice in 
probate practice make notice 
almost synonymous with process 
where in personam rights are in- 
volved. The Unitorm Probate Code 
takes a very practical approach in 
this regard and requires only a 
very simple notice in most estate 
and trust matters.* 

Space does not permit a com- 
plete description of other attrac- 
tive features of the code, includ- 
ing such things as the self-proved 
will, durable power of attorney, 
and a solution to our problem of 
dower, an elective share of the 
augmented estate. Of more inter- 
est to The Florida Bar will be 
modifications in the official ver- 
sion of the Uniform Probate Code 
which were incorporated into 
HB 997 as introduced into the 
1973 regular session of the Legis- 
lature. 


Local Practices 


Modifications of the code to 
adapt it to local practices and 
needs are anticipated and encour- 
aged by its draftsmen and the 
commissioners on uniform state 
laws. The able assistance of a 
select committee of the Real 
Property, Probate and Trust Sec- 
tion of The Florida Bar, created 
to study the Uniform Probate 
Code, was enlisted to aid the 
sponsors of this bill to draft a ver- 
sion of the code appropriate for 
this state. 

Our initial reaction was that the 
Uniform Probate Code should be 
adopted in a step-by-step process 
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middle ground for reform. 


by incorporating “digestible 
chunks.” After considering this it 
was our conclusion and that of the 
Special Committee that the code 
could not be effectively adopted 
without incorporating the entire 
package at one time. A primary 
feature of the code’s reform is the 
procedural flexibility while 
retaining various substantive 
rights of persons interested in 
estate administration. However, 
the vast majority of Florida pro- 
bate law provisions which affect 
the substantive rights of 
interested parties fuse substance 
with specific court oriented 
procedures. For example, dis- 
tributees of estate property gener- 
ally are not entitled to possession 
of the estate property until the 
court so orders. (F.S.A. § 734.04, 
§ 734.22) Consequently, merely to 
overlay and append on to the cur- 
rent Florida probate law the flexi- 
ble system of administration 
found in the Uniform Probate 
Code would entail tampering 
with many of Florida’s substan- 
tive provisions in a patch-quilt 
fashion. It seemed to us that the 
more efficient and logical way of 
securing the flexibility which the 
code’s procedural provisions offer 
would be to adopt it in place of 
the present Florida probate law 
and plug into the Uniform Probate 
Code the substantive provisions 
of Florida probate law which we 
would prefer over, or in addition 
to, the substantive Uniform 
Probate Code provisions. 

In adapting the Uniform 
Probate Code to Florida, many of 


the provisions of our existing law 
which we felt were well 
developed and superior to similar 
provisions of the code were 
retained. Specifically, HB 997 
incorporated the current  statu- 
tory provisions governing tax 
apportionment, testamentary ad- 
ditions to trusts, escheat, renun- 
ciation of succession, the chari- 
table trust act and current provi- 
sions regarding homestead in 
Florida. 

The Uniform Probate Code was 
also modified with the inclusion 
of the most recent version of the 
uniform principal and income 
law, which will serve to overcome 
contradictory and confusing pro- 
visions of our present statutes 
with regard to accounting for 
income during the administration 
of an estate. 


Ancillary Administration 


Perhaps the major modification 
in the Uniform Probate Code as 
proposed in HB 997 was to pre- 
serve the requirement of ancillary 
administration in Florida. Al- 
though there is a slight reduc- 
tion in the need for ancillary 
administration in the case of a 
nonresident personal representa- 
tive who is a relative of the 
decedent, the basic require- 
ment of ancillary administration 
remains intact. In addition, the 
Florida version of the code made 
no change in current law with 
regard to the present restrictions 
imposed on out-of-state attorneys, 
banks, and trust companies. 


The initial reaction of most 
attorneys to the concept of the 
Uniform Probate Code is one of 
apprehension. However, most 
attorneys believe probate reform 
is inevitable and those who study 
the code in depth come to the con- 
clusion that it, with certain mod- 
ifications, is a responsible and 
constructive reform. Lawyers 
should realize any set of laws 
keyed to individual ownership 
will produce generous opportu- 
nity for valued legal counselling 
and with renewed public confi- 
dence, such a new code will gen- 
erate a more interesting and chal- 
lenging probate practice. 

We are contident that during 
the next vear, with adequate 
opportunity for analysis, the mem- 
bers of The Florida Bar will 
accept and support the basic con- 
cepts presented by the Uniform 
Probate Code. We invite and 
encourage all attorneys to partici- 
pate in this vital function of the 
bar. We would like to prove Nor- 
man F. Dacey wrong when he said 
that lawyers would see that legis- 
latures do nothing to correct pro- 
bate law deficiencies. 


FOOTNOTES 


‘California State Inheritance Tax 
Reports Approved, 1964, Table 22 

2Sussman, Cates and Smith, The Family 
and Inheritance (1970) 

3The Family and Inheritance 

4Excerpted from remarks of A. Obie 
Stewart presented as part of a program 
sponsored by the Joint Editorial Board for 
the Uniform Probate Code, and others, 
held at Palm Beach, Florida, on March 16, 
1973 
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Florida’s UPC—A Different Per’ 


The UPC contains numer- 
ous provisions which are 
not in the best interests of 
the citizens of Florida, yet 
it embodies recognized 
merit. 


By David R. Lowell 


David R. Lowell practices law 
in St. Petersburg. He is a member 
of the Real Property, Probate and 
Trust Law and Tax Sections of The 
Florida Bar and American Bar 
Association. He received an LL.M. 
from Harvard School of Law and 
is a part-time instructor in wills 
and trusts at Stetson University 
College of Law. He is the author 
of. several books and articles, 
among them Florida Law of Trusts 
and Trustees. 
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IF A SINGLE WORD WERE to be 
selected which best describes the 
UPC, it would have to be 
“informality.” The unabated 
desire of the code draftsmen to 
achieve the maximum in informal- 
ity runs inexorably through the 
proposed act. 

Many legislators, attorneys, 
consumer advocates and earnest 
public citizens have, without con- 
scious realization, reached for 
what is deemed a panacea for the 
reputed ills of the present pro- 
bate system. This is to herald a 
warning that the UPC cannot and 
will not function in the simplistic 
manner that the Florida public 
and its legislative adherents 


accept as a necessary corollary of 


its adoption. 

Differences of vast proportion 
exist in the philosophy of those 
of us who have studied the code. 
The tone of the code is manifestly 
based on the major assumption 
that the public has the technical 
ability to properly administer and 
manage the estate of a decedent 
or an incompetent. That the 
draftsmen have built with 
unswerving reliance on_ this 
foundation cannot be denied nor 
would the draftsmen seem to wish 
to declare otherwise. With all else 
there is to be conferred upon the 
personal representative awesome 
powers under § 3-715 as con- 
trasted to very narrow authority 
under present law. Of enormous 
significance is the bold assertion 
that as to rights of succession in 
estates the courts “should refrain 
from intruding into family affairs 
unless relief is requested, and 
limit its relief to that sought.”! 

It is evident that the draftsmen 
are pleased with the approach 
they take and it re-echoes through 


the act. While it is true that the 
code gives an interested party the 
power to seek court supervision 
or review of an act if desired, that 
available recourse doesn’t cure 
the apprehension born from the 
gross informality since the public 
has not the ability to discern when 
to ask for judicial supervision 
except in the most palpable 
instances. Nearly everyone has 
ignorance on this entire probate 
subject matter and how do they 
know what to ask for. Is all of this 
really “a family affair’? Does the 
Internal Revenue Service concur? 
Are creditors receptive to this 
view? What an incredible basis on 
which to build a new body of 
Florida jurisprudence. 

The comment in § 3-107 says 
“Nothing but self-interest will 
compel resort to the judge.” This 
type of philosophy is at least 
partly deceptive. Simple the law 
isn't. Thumb through Redfearn 
and Thomas’ works on Wills and 
Administration. The UPC cuts 
across the whole body of law: 
contracts, constitutional law, 
evidence, etc. 

It is to be kept in mind that the 
codification supplants fully the 
existing Florida probate law. It 
will be more than a few years 
before the Florida circuit and 
appellate courts through hard- 
earned decisions re-establish a 
new body of probate law. The 
UPC brings with it a wealth of 
unanswered questions, a point 
blithely not considered. 

If there is doubt as to the accu- 
racy of the prediction of a plethora 
of litigation to follow consider the 
very first part of the code where 
a sharp and undesirable departure 
is made from existing Florida 
probate law. In § 1-102 the provi- 
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sion that there should be “‘liberal 
construction” of the UPC is a 
gross error. Many persons active 
in the Florida probate field 
believe the nature of the subject 
matter compels that the statutory 
provisions continue to be 
“required” and not left to loose 
or informal interpretation. It is 
urged that the present mandatory 
quality of the existing Florida 
probate law be retained as best 
protecting the public interest. 
Further, no one really knows what 
“liberal construction” means. 
Manifestly the provision would 
be a delight to the lawyer with 
a “weak case” and a possible 
haven for a judge not learned in 
the law. Consider also the nebu- 
lous quality ofthe proposed liberal 
interpretative standard when cast 
in the light of our national cultural 
trend. The overall informality of 
the code has a frightening quality 
when contemplated in conjunc- 
tion with the burgeoning permis- 
siveness of today's society. 

This very concern was express- 
ed in a majority opinion by 
Justice Hal P. Dekle in the lead- 
ing no-fault divorce case, Ryan v. 
Ryan? in which he stated: 


The change of philosophy, a differ- 

ent approach to the dissolution of mar- 
riage, may add to today’s moral ero- 
sion of the contemporary standards in 
reflecting an unprecedented dis- 
regard, even scorn, for law and basic 
morality. 
Though not involving a probate 
controversy the message is clear. 
The decision also is commend- 
able in the use of judicial restraint 
in refraining from the attempt to 
exercise legislative powers, a ju- 
dicial quality which for some years 
was eroded severely in the U.S. 
Supreme Court. 
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Some imprecise Tests and a 
New Vocabulary 


The code contains numerous 
loose evidentiary tests and these 
are particularly worrisome when 
they are clothed already with the 
liberal construction mandate. 
Such imprecise tests are exem- 
plified as follows: 

§ 2-301 “unless it appears” 

“is shown by statements of the 

testator or from the amount of 

the transfer or other evidence.” 

§ 2-509 “unless it is evi- 

dent’, . . . “totheextentitap- 

pears’; 

§ 3-108 “‘has not delayed un- 

duly” 

§ 3-412 “is equitable in view 

of all circumstances” 

§ 3-713 “substantial beneficial 

interest” 

§ 3-902 “to give effect to the 

intention of the testator” 

“probable purpose of the 

legacies” (in comment) 

§ 3-916 (c) (2) “If the court 

finds it inequitable to ap- 

1-303 (c) “if the court finds 

it in the interest of justice.” 
It is recognized rigid standards 
are not desirable or attainable but 
it would be legislative reckless- 
ness to adopt a liberal construc- 
tion superimposed over fragile 
standards particularly in a nation 
experiencing traumatic changes 
in virtually all phases. 

It is difficult to see what basis 
the draftsmen provided in § 1-102 
(a) (2) that a purpose and policy 
of the code is to “discover” the 
intent of the testator. With all of 
the other tenuous standards are 
we also to undertake steps to 
“discover” the decedent's intent? 
Such is inconceivable. 

Never has it been advocated 


that discovery of the decedent's 
intent is required or to be sought 
out. Note a different attitude in 
§ 2-603 where it is tersely said that 
the intention of the “testator as 
expressed in the will controls the 
legal effect of his dispositions.” 
This cogently tells the well- 
established standard of the law. 
While we almost all want and rec- 
ognize the need for changes let 
us not abandon without purpose 
legal principles of true and tested 
worth. The “discover” test is 
foolish, really unintended and an 
abomination. In House Bill 997 
introduced in the 1973 Session 
the word “determine” replaces 
“discover.” 

In § 1-102 (b) (3) it is further 
declared that a purpose and policy 
of the code is “to promote a 
speedy and efficient system for 
liquidating the estate ... and 
making distribution to its suc- 
cessors.” The word “liquidate” 
may cause some confusion to the 
unseasoned fiduciary, of whom 
we can anticipate many, for he 
may well think of liquidating the 
estate to mean the selling of assets 
to obtain a cash position. Actually 
the code wisely adopts the “dis- 
tribute in kind” precept (§ 3-906). 

The code brings with it many 
changes of vocabulary. The total 
process of administration of the 
estate is referred to as “settlement 
of the estate.” Other new phrases 
include: 


Application for informal appoint- 
ment 

Informal or formal proceedings 

Adjudication of intestacy 

Nonadjudicated settlements 

Issuance of a written statement of 
informal probate by the registrar 
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Supervised administration 

Continuing administration 

“In” and “out” relationship (for 
unsupervised administration) 


The code contains a long list of 
definitions in § 1-201 without 
including: 


Attest (although the word is used 
sparingly) 

Domicile 

Intestate 

Lapse 

Legacy 

Resident (nonresident is defined) 

Testamentary 

Unsupervised administration (the 
phrase is used though in § 3-502) 

Executor and administrator were 
not defined but are included in 
the definition of personal rep- 
resentative. 

Undue influence, duress, coercion, 
etc. are not defined, but some of 
them are referred to in § 3-406 
and § 3-407. 


Many Laudabie Features 


While the views about the code 
predictably vary from enthusiastic 
receptivity to intransigent dislike, 
it must be said fairly that the 
code represents an outstanding 
achievement fashioned after 
almost ten years of effort by 
several hundred journeymen law 
professors, attorneys, judges and 
other professional specialists. 

Professor Richard V. Wellman 
of the University of Michigan Law 
School, a highly respected leader 
in the probate field, has been an 
articulate and persuasive spokes- 
man for the draftsmen and the 
code proponents. The literary 
style and format of the code are 
of superior quality and much 
respect is accorded the authors in 
the exchange of views which will 
culminate in the final version of 
the code for use by the citizens 
of Florida. 

There is heavy support ex- 


pressed among lawyers and var- 
ious bar groups. In the 1969 an- 
nual meeting of the American 
Bar Association the UPC was 
endorsed and was subsequently 
urged for passage in the American 
Bar News.® 

An interesting article by Harri- 
son K. Chauncey, Jr., appeared 
in the May 1970 issue of 
The Florida Bar Journal.4 The 
tenor of the article was severely 
critical of the existing Florida 
probate law. He referred to “un- 
productive papershuffling” and 
indicated the probate courts are 
overburdened, and distributions 
are unnecessarily postponed for a 
period of years. He was of the 
opinion that it is “wasteful to go 
through the motions of obtaining 
court orders if none is really 
necessary’ and that it is common 
knowledge that our courts and 
lawyers often wink at the statutory 
probate provisions. The article 
failed to delineate that there are 
delays caused by the tax collec- 
tion methods in this Nation. A pru- 
dent fiduciary must still under the 
UPC be guided by applicable tax 
requirements. A careful study of 
the existing Florida probate law 
and procedures thereunder fail to 
reflect obsolescence or unneces- 
sary and duplicative work. 

It is to be borne in mind that 
any major legislative change like 
the code must represent com- 
promise between different views. 
It has been 40 years since the last 
major revision of the Florida pro- 
bate laws and it is timely that mod- 
ernization be applied to the exist- 
ing body of Florida probate law, 
although that is not to say that 
blind acceptance of the total pack- 
age is the only choice. Many of 
the sections of the code are very 
desirable and serve to improve 
the body of probate law. 


Areas of Improvement 


Some of the beneficial changes 
include: 

1. The self-proved will can 
serve to expedite and simplify the 
admission of the will to probate. 
Such attested will may at the time 
of its execution or at any later date 


“An outstanding achievement fashioned after ten ye : 


be self-proved by affidavits of the 

witnesses. The advantage of the 
self-proved will is limited to for- 
mal testacy proceedings since 
§ 3-303 dealing with informal pro- 
bate dispenses with the necessity 
of testimony of witnesses, even 
though the instrument is not self- 
proved. This would be new in 
Florida, yet the experience in 
other states which use the self- 
proved will has been very satisfac- 
tory and is especially valuable 
where witnesses may be difficult 
to find. A sample of the affidavit 
is found in § 2-504. There is refer- 
ence in § 3-406 (b) that com- 
pliance with the act is conclu- 
sively presumed for a self-proved 
will. This portion of the code and 
its comments are a fair indicia of 
the complexity of the code and 
what the lay person faces who 
feels he can effectively manage an 
estate. A more difficult test of 
one’s comprehension is to inter- 
pret the first sentence in § 3-108 
which embraces 23 ponderous 
lines. 

2. The proposal that considera- 
tion be given to having probate 
legal notices published ina single 
newspaper in a county has merit 
with a consequent more effective 
notice with savings in time and 
costs (§ 3-801). 

3. The high priority given by 
the draftsmen to the leveling of 
provincial barriers between states 
in our highly mobile society has 
much in its favor and especially 
would bring great comfort to cred- 
itors with a foreseeable reduc- 
tion in the cost of conducting com- 
mercial transactions. The code 
furnishes much protection to third 
parties dealing with fiduciaries. 

4. A personal representative 
would be authorized to carry out 
funeral and burial arrangements, 
including carrying out instruc- 
tions of a decedent relating to his 
body (§ 3-701). Also the personal 
representative could distribute 
tangible personal property of the 
deceased in accordance with a 
separate informal writing not 
embodied in the will or executed 
with the formalities of the will 
(§ 2-513). 
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5. The anti-lapse statute is 
similar to our present section; 
however, clarification is given to 
the construction problem that 
occurs when a member of a class 
dies. The code provides-that the 
deceased class member's sharé 
will go to his issue (i.e., it doesn’t 
lapse § 2-605). A_ residuary 
bequest to a deceased residuary 
devisee stays in the residue 
where if possible there are other 
residuary devisees. It does not go 
to heirs of the deceased devisee 
(§ 2-606). 

6. The difficulty about joint 
wills is resolved by requiring 
specific reference in the will to 
a contract or sufficient evidence 
thereof. The draftsmen of the code 
indicate that this would eliminate 
the controversy of whether joint 
wills are contracts or not and this 
is a step forward. 

7. The draftsmen in a comment 
suggest that consideration be 
given to the establishment of a 
central filing system of estates in 
the State of Florida and this has 
great merit. It would work 
similarly to the procedure in the 
Uniform Commercial Code where 
inquiry may be made in the Sec- 
retary of State’s office to see if any 
financing statements have been 
filed (§ 3-702). 

8. An additional excellent 
proposal in the code is the pro- 
cedure by which a testator during 
his life may file his will with the 
court for safekeeping. The will is 
treated in a confidential manner 
only being available to the testator 
or other authorized person (§ 2- 
901). 


Requirements Relaxed 


Another conspicuous result of 
the code is the relaxation of the 
heretofore mandatory require- 
ments for the execution of a will. 
The testator need not publish the 
will as such, neither does he have 
to sign at the end so long as the 
will is signed somewhere within 
the document. No longer would 
the witnesses have to know that 
it is a will nor would they be 
required to be together in each 
other’s presence at the time of 
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signing. They need only witness. 

There is no requirement that 
after death the original will be 
filed with the court as now com- 
manded in the Florida Statutes. 
It is believed that our present 


~ filing requirement should be con- 


tinued as a protective measure. — 

The UPC authorization of 
um*@itnessed holographic wills 
has-causéd great concern to many 
judges and lawyers for these are 
deemed to be sources of con- 
troversy and litigation to the 
Florida citizens. Holographic 
wills in their gross informality are 
prone to inconsistencies and 
interpretation issues. The last 
sentence in the comment 
indicates the flimsy reed upon 
which their basis is found—‘‘for 
persons unable to obtain legal 
assistance, the holographic will 
may be adequate” (§ 2-503). The 
code abandons the nuncupative 
(oral) will which Florida now 
allows as an emergency measure 
on tangibles. There is better 
reason to allow nuncupative wills 
than the unwitnessed holographic 
will. House Bill 997 has removed 
holographic wills from the new 
act. 


Elective Share of Surviving 
Spouse 


The most complicated portions 
of the code (unless it’s supervised 
administration cumulatively) con- 
cern the elective share of the 
surviving spouse. Dower is 
eliminated. There is some similar- 
ity to the concept of the estate for 
federal estate tax purposes. Thus, 
trusts, life insurance, joint assets, 
etc., received by one other than 
the surviving spouse have limited 
inclusion in the group of assets 
that make up the augmented net 
estate. The surviving spouse may 
elect to receive one-third of such 
augmented net estate; however, 
in the very technical calculations 
used in arriving at the augmented 
net estate those property interests 
received by the surviving spouse 
from the deceased are to be added 
back into the hotchpotch. A com- 
ment indicates that the exercise 
of the elective share will not be 
a frequent occurrence. The right 


to the elective share may be 
waived just as in dower. While 
this provision is complex, it is 
nonetheless desirable to avoid the 
present great uncertainty and dis- 
tortions relative to a widow’s 
rights. No one is certain what the 
widows’ or creditors’ rights are 
in the deceased’s nonprobate 
assets. 

Subparagraph § 2-202 (3) (iii) 
places an enormous burden on the 
surviving spouse who wishes to 
make the election in that there is 
a virtually unbearable presump- 
tion that the surviving spouse 
received from the decedentall the 
assets which the surviving spouse 
owns at the death of the decedent. 
At least there should be a cut-off 
time of the presumption covering 
the past,e.g., since marriage to the 
deceased. How is a surviving 
spouse going to establish that 
such assets were derived from 
another source as required by the 
code? Yet the overall section on 
augmented estates is certainly 
preferable compared to the pres- 
ent unsettled state. 


Formal, informal Proceedings 


A main feature of the code is 
the provisions relating to the 
admitting of wills to probate and 
also the appointment of the per- 
sonal representative. In a general 
comment preceding § 3-101, the 
draftsmen indicate that the 
administrative provisions of the 
code are its heart. 

A will may be offered for pro- 
bate in a formal or an informal pro- 
ceeding. In formal testacy pro- 
ceedings there is notice to 
interested parties and a determi- 
nation by a judge. If informal then 
notice is not given and the regis- 
trar handles the informal proceed- 
ings, not a judge. 

Essentially, the same proce- 
dures apply for the appointment 
of a_ personal representative. 
Thus, an application for informa! 
appointment may be made to the 
registrar without notice, but in the 
case of a formal petition for 
appointment there would be 
notice and an order of appoint- 
ment by a judge. 
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Florida already has _ both 
methods available with the no- 
notice method as its common form 
and the formal notice under the 
solemn form of probate. 


It is important in considering 
the provisions of Article III to 
keenly differentiate between 
informal proceedings, formal pro- 
ceedings, and supervised or 
unsupervised administration. 


Notice to interested parties 
after appointment of the personal 
representative is required in § 3- 
705 similar to the existing provi- 
sion in the Florida Probate Rules 
requiring notice to heirs or 
beneficiaries; thus there would be 
awareness of the proceedings by 
the distributees. 


Supervised Administration 


This type of administration is 
under judicial supervision in the 
same general manner as current 
Florida practice. However, the 
only judicial orders standardly 
required after appointment where 
the administration is supervised 
are those approving accounts, 
directing distribution and dis- 
charging the personal represen- 
tative. Under the almost plenary 
powers of the personal represen- 
tative under the code, there seems 
to be little that cannot be done 
without judicial consent.5 


Thus the estate administration 
may be supervised or unsuper- 
vised by the court. The adminis- 
tration automatically will be 
unsupervised unless the dece- 
dent's will directs supervision or 
an interested party petitions for 
it or the court directs it. Even 
though atestator in his will directs 
supervised administration he can- 
not be assured of it since the court 
may determine that there is no 
necessity for it. Yet, the court may 
on its own finding determine that 
supervision is necessary and enter 
an order to that effect. While a ju- 
dicial settlement of an estate is 
compelled under supervised 


administration there may still be 
judicial review and settlement of 
an unsupervised estate at its close 
(§ 3-1105 and 3-1102). The ability 


of the personal representative or 
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interested party in unsupervised 
administration to obtain court 
adjudication on any particular 
step is described as an “in” and 
“out” available method. 


Other Areas of Concern 


Among the problems facing the 
Florida citizens are several which 
need special mention: 


1. In Article VI the treatment 
of joint bank accounts fails to 
realistically answer what happens 
when the owner of a joint bank 
account dies where such account 
was created for convenience pur- 
poses. The code establishes the 
presumption that a gift to the sur- 
vivor was intended; however, this 
is not a fair treatment of the 
problem. A means should be pro- 
vided by which the parties estab- 
lishing the account indicate 
whether it is a convenience 
account. There is a suggestion by 
Dean Fenn of the University of 
Florida Law School that the signa- 
ture card create a power of 
attorney in the nonowner signa- 
tory rather than to have a survivor 
effect and this is considered to be 
very meritorious. 


2. The power of attorney is 
given durability so that the donor 
of the power may cause it to con- 
tinue beyond the time that the 
donor might become _incapaci- 
tated. This is contrary to the pres- 
ent common law where the vital- 
ity of the power ends upon the 


UP MR BLAWE! IF we LICIC THIS 
PROBLEM WE SHOULD HAVE THREE OR Four 
MINUTES OF CARB-FREE GowG BEFORE THE 
ONE Comes ~ 


Estate administration automatically will be unsupervised unless the will or the 


death or incapacity of the donor. 
Further, the power of attorney 
under the code may be worded 
so that its effectiveness com- 
mences upon the incapacity of the 
donor. The code _ proponents 
reflect great pleasure with the 
durable power of attorney and 
indicate generally a receptivity 
where the new procedure has 
been used. 


Significant practical problems 
exist for those who are asked to 
rely upon a power of attorney 
even under present law and under 
the code the problem of a third 
party assuring himself of the va- 
lidity of the power of attorney is 
greatly increased. How does a se- 
curities’ broker or title attorney 
verify it is a bona fide document? 
A further risk is foreseen in this 
litigious age where a third party 
may delay or decline to honor a 
power of attorney with resulting 
loss to the donor or donee of the 
power with consequent recourse 
against the third party. Doubt per- 
sists that the stature given to pow- 
ers of attorney is wise and proper. 
The degree of informality for con- 
servator arrangements offers at 
least a fairly acceptable alternate 
with greater protection. 


3. Bonding requirements are 
relaxed with the result that 
in unsupervised administration 
there will be no bond unless the 
will requires it or an interested 
party demands it. No authority is 
given the court on its own motion 
in an unsupervised administra- 
tion to require bond and this 
seems to be a shortcoming. While 
we want to discard unnecessary 
steps, surely the court should be 
able to require a bond if it deems 
it necessary. 


The court by its own action may 
require a bond in supervised 
administration or it may also be 
required where the will imposes 
it or an interested party demands 
it. Bonding companies marshalled 
an attack against the relaxed bond- 
ing arrangements, but inthe states 
that have adopted the code or sub- 
stantial portions thereof there 
admirably has been little modifi- 
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cation in the code bonding provi- 
sions. In a comment on § 3-603 
it is stated that “the point is that 
the court and registrar are not 
responsible for seeing that per- 
sonal representatives perform as 
they are supposed to perform. 
Rather, performance is coerced 
by the remedies available to 
interested persons.” It is then 
further said that a reduction of the 
procedures is warranted where 
interested parties are perfectly 
willing to trust each other and the 
fiduciary. It is submitted that the 
issue is primarily one of compe- 
tence and not trustworthiness. 


Compensation: 
Progress or Confusion? 


The brevity with which the 
draftsmen have treated compen- 
sation of the personal representa- 
tive and attorney leaves many 
questions unanswered. The 
diversity of views among the com- 
mentators reveals an uncertainty 
about the effect on fees. 


The existing Florida probate 
law sets the personal representa- 
tive’s commission at approx- 
imately three per cent in the aver- 
age estate. Attorneys’ fees, though 
not set by statute, also range in 
the area of three per cent. While 
different views have been 
expressed on what the average 
fees are, the three per cent range 
is supported by credible research 
of Institute for Business Planning, 
Estate Recording Company and 
other responsible professional 
sources. Frequently there are 
waivers of compensation which 
reduce the expenses of the estate. 


The code does not establish 
compensation for either the per- 
sonal representative or attorney. 
The code does provide in § 3-719 
that the personal representative is 
entitled to reasonable compen- 
sation. The personal representa- 
tive continues to have the author- 
ity to hire an attorney or others 
to perform needed services to the 
estate. There is a further provi- 
sion in § 3-721 that an interested 
person may question the reason- 
ableness of compensation paid to 
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court directs it or interested party petitions 


anyone by the estate. Beyond 
these quite terse provisions the 
code does not elaborate on com- 
pensation nor is court approval 
required. It is enigmatic that after 
years of study by the draftsmen 
that they refrain from setting out 
guidelines. There is valuable and 
informative material available 
from the Joint Editorial Board for 
the Uniform Probate Code. 
However, it and other sources 
dealing with compensation are 
not uniform in their predictions 
of how compensation will be han- 
dled. Some type of utility of 
schedules as guidelines will con- 
tinue to be necessary. The tradi- 
tional elements of time spent, 
nature of the services performed 
in relation to skills and talents 
required and the benefits realized 
by the estate would still appear 
to have direct bearing on the com- 
pensation. While time expended 
by the fiduciary and attorney 
clearly have a material bearing on 
the compensation, it is unrealistic 
to say that time alone is the only 
determining factor in arriving at 
reasonable compensation.® 

It was pointed out by A. Obie 
Stewart, chairman of a Special 
Committee on the Uniform Pro- 
bate Code, that “it is doubtful 
that attorneys’ fees in Florida will 
be dramatically reduced except in 
very limited circumstances.”? 


“WELL OuR FIRM HAS SURVIVED 


DAT Now OF JUDICIAL DEcisiens , GOVERNMENT 
DIRECTIVES, HUMAW CUSSEDNESS, AND 
PHYSICAL 


The tenor of the published mate- 
rial by the Joint Editorial Board for 
the Uniform Probate Code would 
indicate the same view, it being 
anticipated that the main reduc- 
tion of costs will be realized in 
the smaller estates which the code 
draftsmen define as those under 
$50,000. 

It is foreseen that compensation 
to the fiduciary and attorney will 
become more relevant to the 
requirements of the particular 
estate with negotiation of com- 
pensation being availed of more 
frequently in the typical estate 
administration. 


Use of Appraisers 


The general practice in Florida 
is for the court to require its 
approval before an appraiser is 
employed. The power under the 
code that would be conferred on 
the personal representative to 
employ an appraiser if such 
fiduciary felt those services were 
needed is unwarranted and 
improper. A court order would not 
be required. This would be a step 
backward, even though there is a 
condition that there be a reason- 
able doubt about an asset value. 
It is urged that there be continued 
the general practice in Florida for 
the court to require a petition con- 
taining specific averments reflect- 
ing necessity for the employment 
of an appraiser. There has been 
an attempt to embarrass the bar 
and the bench in the use of 
appraisers and the additional red 
tape is well worth it in keeping 
the area clean, particularly in 
large population centers. The 
political parties’ abuse has caused 
a strong public reaction. There 
should be no retreat on this point 
and all other sacred cows should 
be viewed circumspectly. The 
code is being sold to the public 
on the idea of less costs and there 
should be a tightening up of § 3- 
707, particularly in the light of the 
informality of the code. 


Treatment of Trusts 

Drastic changes will occur in 
the trust area, the most noticeable 
being that both testamentary and 
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living trusts are to be registered 
with the circuit court. The regis- 
tration steps are very simple, 
involving essentially the furnish- 
ing to the registrar of the name 
of the settlor and the name of the 
trustee.2 While registration has 
caused concern it appears that the 
benefit of having a means of locat- 
ing and identifying trusts justifies 
this procedural step (§ 7-101). 

The code makes only moderate 
changes in the substance of trust 
law. There is elimination of the 
Uniform Trust Accounting Act 
which, inter alia, has required 
qualification of a testamentary 
trustee with continuing court 
supervision. There is a restate- 
ment of the prudent man rule in 
its modern form. Also, there is a 
desirable change made from the 
harsh common law personal lia- 
bility of the fiduciary so that there 
would not be primary personal lia- 
bility on the fiduciary for obliga- 
tions and legal wrongs of the trust 
or estate. The fiduciary would 
continue to be liable for his per- 
sonal misdeeds. 

House Bill 997 incorporated 
other special trust statutes and the 
future adoption of a uniform body 
of trust law would be of great 
benefit to Florida rather than its 
present patchwork of statutes. 


Speed Up Settlements? 


One of the major selling 
ingredients by the proponents of 
the code has been that delays of 
probate will be drastically 
reduced and there is the further 
hypnotic prospect that administra- 
tion in any form may perhaps be 
dispensed with. There can be no 
doubt that the public expects to 
see radical shortening of the set- 
tlement period. 

It is difficult in searching 
through the code to pinpoint 
exactly where the shortening of 
time will occur. The requirement 
of publishing notice to creditors 
applies to unsupervised as well 
as supervised administration and 
during the period of filing claims 
a fiduciary distributes estate 
assets at his own risk. The instruc- 
tion is given to the personal rep- 
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resentative in § 3-704 to “proceed 
expeditiously with the settlement 
and distribution of a decedent’s 
estate.” By saying that in the code, 
however, does not necessarily 
make it so. Where estate tax 
returns are required it is incum- 
bent upon the fiduciary to move 
with caution so as not only to do 
a good job, but to avoid personal 
liability. The greatest cause for 
delay in distribution of assets is 
due to the obtaining of required 
tax clearances. The code does not 
deal with this highly important tax 
area. It is difficult to understand 
the vacuum in connection with tax 
matters since it represents a major 
area of responsibility of the per- 
sonal representative. It appears 
that courts will and should defer 
final distribution until the federal 
estate tax closing letter and 
the Florida tax certificate are 
obtained by the fiduciary and 
filed with the court. House Bill 
997 continues our existing tax 
apportionment statute instead of 
adopting the less favorable appor- 
tionment section in the UPC. 

It had been hoped that the code 
draftsmen would use partial dis- 
tributions to obtain for the 
interested parties a reasonable 
portion of estate assets prior to the 
final settlement; however, there 
is almost total silence on the util- 
ity of partial distributions. The 
partial distribution method could 
be used safely after the period of 


“ clients ...75 clients ... 76 clients -” 


it is difficult to pinpoint where shortening of time will occur, though the public 


filing claims has expired and there 
is supporting evidence that pay- 
ment or provision for death taxes, 
debts and expenses has been 
made. The personal representa- 
tive upon court approval then 
could proceed with partial dis- 
tribution under full protection 
except where fraud or collusion 
was found to exist. Yet the code 
leaves partial distribution with 
simply an oblique reference, 
which is surprising in view of the 
codifying nature of the act. Where 
are the principles of law and 
equity governing partial distribu- 
tions if they are not in the code? 


Where to Next? 


It appears certain that the 
Uniform Probate Code will be 
adopted in the 1974 Florida 
Legislative Session. The pressure 
for enactment in the 1973 Session 
was intense, yet the need for 
further study and revision caused 
a delay. A proposal exists to create 
a special commission which will 
study and prepare the UPC for its 
presentation to the Florida Legis- 
lature in 1974 and its virtual cer- 
tain adoption. 

The attitudes concerning the 
code run from those of total 
rejection to blind acceptance. 
Somewhere in the middle lies the 
proper course for the benefit of 
all of the citizens of Florida with 
reduced formal steps and yet with 
reasonable safeguards. It is vital 
that the legislators, lawyers, 
judges and other groups par- 
ticipating in the formulation of 
this major act join together with 
a constructive attitude and a spirit 
of teamwork. 


FOOTNOTES 


1General comment at beginning of Arti- 
cle III, UPC. 


2Case # 42,427, Florida Supreme Court, 
opinion filed March 30, 1973. 


3American Bar News, Vol. 16, No. 1, 
page 3, January 1971. 


4Uniform Probate Code: Attempted 
reform, Harrison K. Chauncey, Jr., 44 Fla. 
B.J. 240(1970). Of interest is “The Wiscon- 
sin Story” related in No. 2 UPC Notes 4 
(1972) published by the Joint Editorial 
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Board for the Uniform Probate Code, 1155 
East 60th Street, Chicago, I!linois, 60637. 
It capably describes the emotional UPC 
drama in Wisconsin, 


5See Straus, “Is the Uniform Probate 
Code the Answer?” 111 Trusts and Estates 
870, 872 (1972) where the following refer- 
ence is made concerning the choice of 
administration being supervised or not: “It 
is a flexible, dual arrangement which per- 
mits swift, uncomplicated administration 
of the average estate where there is no 
controversy. The procedure can take place 
in the lawyer’s office, without filing of 
papers in any court. Any creditor or 
beneficiary or other party in interest has 
immediate access to the appropriate court 
to voice his complaint and seek his 
remedy. The UPC, as stated before, puts 
the burden on the interested party to act, 
to protect himself. UPC helps those who 
help themselves.” 


8See “Lawyer's Role and Compensation 
in Estates and Trusts,” 7 Real Property, 
Probate and Trust Journal (A.B.A.) 726 et 
seq. (1972), and “Fiduciary and Legal 
Fees on Non-Probate Assets,” 8 Real 
Property, Probate and Trust Jounal 
(A.B.A.) 1 (1972). 


7Stewart, “Florida Probate Laws and the 
Uniform Probate Code,” IV The Florida 
Bar Real Property, Probate and Trust Law 
Section Newsletter 1 (1972). 


8See Form 130 as to Trust Registration 
in Uniform Probate Code Practice Manual 
published by Association of Continuing 
Legal Education Administration (1972). 
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stock 
(1S tax deductible. 

completely insured, and 

splits every months? 


That stock is Charolais cattle A leading source of America’s quality 
beef. If you're in the 40% or above tax bracket, an investment 
in cattle could give you a tax write off in the thousands of dollars, 
plus a deduction of a 7% investment credit from the actual tax lia- 
bility. Ten head are the most advantageous purchase. Four animals 
are the minimum. 

Your investment is a safe one, too, because your stock 
is completely insured by the Insurance Company of America—even 
against natural causes—until the animals reach nine years of age. 

All cattle purchased are guaranteed safe in calf or with 
calf at side. Which means that each, under standard breeding pro- 
cedures, can deliver a new calf every 12 months. 

If you are interested in checking further into the benefits 
of this program, complete and mail the coupon below, and we'll 
forward a prospectus. Or telephone (305) 764-3311. 


Mail to: Jack J. Behringer, Agri-Science Corporation 
915 NE. Fifth Avenue, Fort Lauderdale, Florida 33304 


Address: 


Telephone: 


Gu CHAROLAIS HERDS & RANCHES, INC. 


This announcement is neither an offer to sell nor a solicitation to buy this investment program 
The offer is made only by prospectus and to residents of Florida 
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BY LESLIE A. STEELE 


Leslie A. Steele, whose husband 
presently clerks for Fifth Circuit 
Judge Paul H. Roney, is a Phi Beta 
Kappa graduate of Newcomb Col- 
lege and a free-lance writer. 


THE COURTHOUSE of the largest 
English-speaking court in the 
world recently reopened its doors, 
revealing attractive new quarters. 
The home of the United States 
Fifth Circuit Court of Appeals, the 
new courthouse is located within 
walking distance of the historic 
French Quarter in New Orleans. 
After ten years of disuse, the spa- 
cious halls of the renovated 
courthouse are once again the 
scene of judicial activity. 


The “new” courthouse, 
renovated at a cost of $3.5 million, 
was designed by James Gamble 
Rogers in an Italian renaissance 
styling, and was originally com- 
pleted in 1915. Planned as a post 
office, courthouse for both the 
Federal District Court and the 
Court of Appeals, and a weather 
station, the building cost $2 mil- 
lion to construct and took four 
years to complete. 


Over the years the courthouse 
gradually began to lose its beauty 
and glory. As the building grew 
older, what was once described 
as a magnificent contribution to 
New Orleans architecture became 
a dilapidated, musty, old struc- 
ture. The post office had moved 
out in 1961 and, when the court 
moved out in 1963, personnel of 
the Fifth Circuit watched plaster 
fall from relief designs on the 
ceiling. The District Court and 
the Court of Appeals moved to 
temporary quarters in the Wildlife 
and Fisheries Building in the 
heart of New Orleans’ French 
Quarter. Although it was planned 
at the time to renovate the build- 
ing and to have both courts move 
back as soon as possible, delays 
continually caused the date of 
completion to be postponed. 


In the interim, however, the 
Fifth Circuit grew from nine to 
15 judges and from a caseload of 
800 cases in 1963 to over 2500 in 


Home for Fifth 


1972. As the court grew, it became 
increasingly apparent that the old 
post office building could not 
accommodate both the District 
Court and the Court of Appeals. 
Plans were repeatedly changed in 
an effort to find more office space. 
It was finally decided that only 
the Fifth Circuit Court would 
move back. Current plans call for 
the District Court to expand its 
temporary chambers and then 
later to move into new chambers 
to be built next to the renovated 
courthouse and connected to it by 
a mall. This new federal court 
complex will greatly enhance an 
area otherwise characterized by 
warehouses and cheap hotels. 
The present building houses 
not only the Fifth Circuit court- 
rooms and judicial offices on its 
second and third floors, but also 
the clerk of court’s office, one of 
the largest law libraries in the 
country, and a small dining room. 


Ornate Features 


The ornate features and charac- 
ter of the original building were 
carefully preserved in renovating 
the historic old structure. The 
courthouse has been scrubbed, 
scraped, painted, lacquered, 
polished, and patched so that its 
past grandeur is once again ap- 
parent. Throughout the structure, 
original materials have been 
delicately reworked, and major 
sandblasting inside and out has 
transformed a crumbling, dirty 
edifice into a proud hall of justice. 
Modern conveniences such as air- 
conditioning have been added. 
The marble courthouse, now a 
showplace, is also a prime exam- 
ple of the New Orleans preser- 
vationist attitude that seeks to 
restore existing beauty rather than 
to destroy what could never be 
replaced. 

The “postal palace,” as it was 
called, is a fine example of classi- 
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cal architecture. The building is 
massive yet graceful. The doors 
are arched, the windows ornate, 
and a balcony surrounds the 
building, the surface of which is 
overlaid with oblong blocks of 
marble. The effect is to make the 
exterior decorative yet beautifully 
simple. Inscribed in the marble 
above the exterior columns are the 
names of former Chief Justices of 
the United States Supreme Court, 
together with the dates of their 
service. 


Inside the building, the original 
grandeur has been highlighted 
and restored. As in the orig- 
inal construction, local materials 
were used wherever possible. 
Louisiana and Mississippi pine, 
Tennessee marble, and Louisiana 
gum enhance the courtrooms and 
lobbies. Very elaborate plaster 
cast ceilings continue the Renais- 
sance styling. On the main floors, 
the woodwork is dark San Do- 
mingan mahogany. 

Much of the physical change 
has taken place off the L-shaped 
corridor along the first floor. 
Where stamp windows and letter 
boxes once stood in nondescript 
arches, mullioned glass areas fit 
into full arches that line the hall. 
Once dark 30 foot ceilings are now 
bright with a new coat of bronze. 
Doors of marble have been recon- 
structed and patched with original 
materials so that cracks are barely 
visible. 

Easily the main features of the 
building are the three courtrooms 
and adjacent chambers. In the 
entrance lobby to each courtroom, 
the walls are wainscoted with 
solid slabs of marble. The swing- 
ing doors that lead into the court 
chambers, doors originally cov- 
ered with brass studded hog 
skin, are now leathercovered. The 
chambers themselves are paneled 
with highly polished gum, and 
bronze chandeliers hang from the 
center of each. Along the walls, 
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huge white globes supported by 
bronze eagles light the lawyer’s 
work. The immense ceilings, the 
extensive use of bronze, the 35- 
foot high windows, and the per- 
fect quiet all combine to create 
an atmosphere befitting the dig- 
nity of the courtroom. 

Most impressive is the middle 
courtroom. Unlike the East and 
West courtrooms, which seat only: 
three judges for oral argument of 
appeals, the middle courtroom 
seats the entire court and permits 
all 15 judges to hear together the 
oral arguments in cases of great 
legal import. Called the En Banc 
courtroom, it is an immense room, 
ringed by a walkway on its outer 
rim and renewed by its restored 
mellowed gum paneling. High 
above the carpeted floors, a plas- 
ter ceiling of symbols and medal- 
lions has been refinished with a 
bronze glaze. 


The “Ladies” 


The summit lines of the 
courthouse are relieved by marble 
balustrades, and placed on the 
four corners are four collossal 
symbol groups. Resting on pyra- 
midal metal bases, these groups 
are known as the “ladies.”” Each 
identical group contains four 
“ladies,” representing history, 
agriculture, commerce, and 
industry. Each group of four sup- 
ports an open globe banded by the 
signs of the zodiac. Constructed 
of copper and bronze, each group 
of four “ladies” stands 12 feet in 
height and weighs one ton. The 
statues, like the rest of the build- 
ing, were done in Italian Re- 
naissance styling, but the use of 
palm and banana fronds in the 
bases gives them a southern infer- 
ence. 

The sculptor was Daniel Ches- 
ter French, one of the most 
popular and influential American 
sculptors of the 19th century. 


REEL EBT 


Talented in his ability to translate 
American types into idealized 
sculptured symbols, French's 
best known work is the seated 
statue of Abraham Lincoln in the 
Lincoln Memorial in Washington, 
D.C. 

At the time of the restoration, 
the “ladies” came into the public 
eye because it was thought that 
the statues would have to be 
removed from the building. Their 
heavy weight was causing the roof 
to leak on the corners, and the cost 
of retaining the “ladies” while 
repairing the roof seemed pro- 
hibitive. But the Louisiana Land- 
mark Society, represented by 
historian Harnett Kane, was ada- 
mant in its desire to preserve the 
“ladies.” Speaking on behalf of 
the statues, Mr. Kane stated: 
“Each group provides a striking 
part of an unusual design which 
has dominated old Lafayette 
Square for nearly 50 years. 
... These girls have rejected 
all temptation, remaining stead- 
fastly in place through the 
decades . . . through rain and 
heat and storm. They deserve bet- 
ter treatment than to be turned out 
after so many years.” 
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The Fifth Circuit Court resolves substantial questions of federal constitutional 


Today, the “ladies” remain on 
their perches atop the restored 
building, recognized landmarks 
in New Orleans. 


The Court Itself 


Headquartered in New Or- 
leans, the Fifth Circuit Court of 
Appeals is currently composed of 
15 active judges and three senior 
judges. The largest of the 11 cir- 
cuit courts in terms of its caseload, 
the number of filings it receives 
yearly, and the population it 
serves, it has jurisdiction over 35 
million people. Its territorial juris- 
diction includes Florida, Georgia, 
Alabama, Mississippi, Louisiana, 
Texas, and the Canal Zone. 
Because the United States Su- 
preme Court grants writs of cer- 
tiorari in less than one-half of one 
percent of the cases appealed 
from the Fifth Circuit, the Fifth 
Circuit is in effect the federal 
court of last resort for those within 
its jurisdiction. 


The courthouse in New Orleans 
houses the permanent offices of 
Judges John Minor Wisdom and 


Robert A. Ainsworth, — Jr. 
However, since the building 
houses three courtrooms and 


chambers for all 15 judges, most 
sessions of the Fifth Circuit will 
be held in New Orleans, a central 
location for the court. Until the 
recent renovation, sessions were 
scattered throughout the six-state 
circuit with most of them being 
held in New Orleans, Houston, 
Atlanta, Fort Worth, Montgomery, 
Alabama, and Jacksonville. 


Judges of the Fifth Circuit are: 
Chief Judge John R. Brown of 
Houston, Senior Judge Richard T. 
Rives of Montgomery, Senior 
Judge Warren L. Jones of Jack- 
sonville, Senior Judge Elbert P. 
Tuttle of Atlanta, John Minor Wis- 
dom of New Orleans, Walter P. 
Gewin of Tuscaloosa, Alabama, 
Griffin B. Bell of Atlanta, Homer 
Thornberry of Austin, Texas, 
James P. Coleman of Ackerman, 
Mississippi, Irving L. Goldberg of 
Dallas, Robert A. Ainsworth, Jr., 
of New Orleans, John C. Godbold 
of Montgomery, David W. Dyer 
of Miami, Bryan Simpson of Jack- 
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sonville, Lewis R. Morgan of 
Newnan, Georgia, Charles Clark 
of Jackson, Mississippi, Joe M. 
Ingraham of Houston, and Paul H. 
Roney of St. Petersburg. 

Of the 43 judges who have 
served on the Fifth Circuit from 
1801 to the present, seven have 
been from Florida. Nathan P. 
Bryan, appointed by President 
Wilson in 1920, was the first 
Florida judge to serve. It was not 
until 1943 that a second judge 
from Florida, Curtis Waller, was 
appointed. He was followed at his 
death in 1950 by Louie W. Strum. 
Warren L. Jones joined the court 
in 1955. In 1966 Bryan Simpson, 
the nephew of Nathan Bryan, 
began his career on the Fifth Cir- 
cuit bench. That same year David 
W. Dyer, who had also served as 
a Federal District Court judge, 
was also appointed. One of the 
better known Fifth Circuit 
appointees was G. Harrold Cars- 
well, who resigned when his 
nomination for the United States 
Supreme Court was not con- 


firmed. He was succeeded in 1970 
by Paul H. Roney, the newest 
appointee to the court. 

The circuit has jurisdiction over 
all appeals from each of the 
District Courts 


United States 


within its territorial jurisdiction. 
Currently, there are 19 districts 
and 75 district judges in the Fifth 
Circuit. The court likewise has 
jurisdiction of appeals from cer- 
tain administrative agencies of the 
United States Government, 
including the National Labor 
Relations Board, the Federal 
Power Commission, the Interstate 
Commerce Commission, — the 
Federal Trade Commission, and 
the Securities and Exchange 
Commission, to name but a few. 

The Fifth Circuit is often in the 
news because of the controversial 
nature of the cases it hears. 
Frequently, the problems present 
substantial questions of federal 
constitutional and statutory law. 
The gamut is run from an oil and 
gas federal income tax problem to 
ordering a municipal police force 
to provide equal job opportunities 
for minorities. Civil rights and 
school integration cases comprise 
only a small portion of the appeals 
that come before the Fifth Circuit, 
but these cases are often most 
newsworthy because of their far- 
reaching effects. The court also 
hears, among others, admiralty, 
antitrust, bankruptcy, criminal, 
tax, labor, social security, 
insurance, and private civil cases. 


In New Orleans where 
urban renewal is of 
major importance, the 
Federal Government 
undertook its own re- 
newal project. Its old 
granite post office, 
built in 1913, was re- 
claimed and renovated 
to once again be a 
commanding structure 
on the river side of 
Lafayette Square. 
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Not all cases before the Fifth 
Circuit are orally argued. Through 
a process called screening, panels 
of three judges examine all cases 
filed and determine which cases 
will be argued orally and which 
cases will be placed on the sum- 
mary calendar to be decided sole- 
ly on the basis of written briefs 
and transcripts. If a screening 
panel decides that a particular 
case should be orally argued, 15 
or 30 minutes are given to each 
side to present an oral argument 
at a hearing on a date fixed by the 
court. The argument is held 
before a panel of three judges. 
The judges sit in rotation by desig- 
pation of the chief judge and the 
cases are impartially distributed 
to each of the judges. 

Occasionally the entire court 
will sit together en banc. A recent 
en banc sitting was held in New 
Orleans and was the first time all 
15 judges sat together in the 
court's new headquarters. The 
judges themselves vote on which 
cases to hear en banc. These cases 
are considered to be of such 
importance that they warrant the 
attention of the entire court to rule 
on the matters involved. Senior 
judges sit en banc only on those 
cases in which they comprised 
part of the original oral argument 
panel. 

The Fifth Circuit presently 
faces a major problem in the 
unprecedented volume of cases 
filed each year. The number of 
judges appointed to the court has 
not kept pace with the amount of 
appeals to be reviewed. The Fifth 
Circuit had a total of 2,541 appeals 
docketed in 1972 compared with 
630 appeals in 1961, an increase 
of over 300 percent! More than 
one-third of the cases appealed 
were orally argued last year, and 
the judges averaged 116 opinions 
apiece in 1972. Seventy-five 
hundred briefs were filed and the 
court received 10,000 letters from 
prisoners seeking further consid- 
eration of their cases. Despite this 
heavy workload, however, the 
median time to dispose of an 
appeal has dropped from 7.5 
months in 1969 to 5.3 months in 
1972, the third fastest disposition 
time in the country. 
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In statements to Senate sub- 
committees, court administrators 
have pointed out that the Fifth 
Circuit is the largest in the 
number of cases filed, the number 
of cases disposed of, and the 
number of opinions published. 
Despite innovations to keep up 
with the volume of work, the court 
nevertheless works close’ to 
capacity. It is generally agreed, 
however, that the number of 
judges should not be increased 
over 15 because to do so would 
diminish the quality of justice in 
this circuit and the effectiveness 
of the court to function as an 
institutionalized federal appellate 
court. Suggestions have been 
made that the Fifth Circuit be 
split into two circuits, but no real 
“solutions” have yet been pre- 
sented for coping with the prob- 
lem of growth. Congress has 
recently established a commis- 
sion to study the most feasible and 
practical ways to solve this dif- 
ficult question. 

Undoubtedly the elegant new 
surroundings of the court will 
help improve efficiency. The new 
courthouse is a tribute to the judi- 
cial system in this country. As 
Judge John Minor Wisdom stated 
recently, the new facility will 
make the court “a more collegial 
tribunal.” In this atmosphere 
of dignity combined with 
camaraderie, justice will be 
served. 


If you don’t know 
Cancer’s Warning Signals, 
how do you know 
you haven't got one? 


. Change in bowel or bladder 
habits. 
. Asore that does not heal. 
3. Unusual bleeding or 
discharge 
4. Thickening or lump in 
5 


breast or clsewhere. 
5. Indigestion or difficulty in 
swallowing 
6. Obvious change in wart or 
mole 
7. Nagging cough or hoarseness. 
Even if you have one of the 
warning signals, it doesn't 
mean you have cancer. But it 
doesnt mean you don't either. 
See your doctor. Only he can 
tell you for sure. And the earlier 
cancer is detected, the better 
are your chances for cure. 


We want to wipe out cancer 
in your lifetime. Give to the 
American Cancer Society. 
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about 
financing 


Money is available for 


¢ CONSTRUCTION LOANS ¢ SECOND MORTGAGES 
¢ LAND LOANS ¢ FUNDING OF COMMITMENTS 
e LEASING EQUIPMENT » ACCOUNTS RECEIVABLE FINANCING 


Buckley Towers Condominium Baton Rouge Apartments Xanadu Yacht Club Manor Pines. 
$4,000,000 $4,000,000 $1,400,000 Convalescent Center 


Miami, Florida Carol Stream, Illinois Freeport, Bahamas $800,000 
Fort Lauderdale, Florida 


WALTER HELLER COMPANY 


900 N.W. 54th STREET, MIAMI, 757-9551 
ATLANTA + NEW ORLEANS + ORLANDO + JACKSONVILLE + MIAMI 
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NEWS 


TOPICS THE DAY 


OEO Legal Services Programs 
Will Continue In Florida While 
Congress Debates New Program 


The American Bar Association 
Board of Governors has given its 
support to H.R. 7824 which would 
establish a National Legal Ser- 
vices Corporation to carry on the 
OEO Legal Services Program 
which is being phased out in parts 
of the nation. Congress is 
expected to pass the pending 
“Legal Services Corporation Act” 
this session. 

ABA President Robert Meserve 
has said the bill “‘as developed by 
President Nixon and the House 
committee appears to strike a 
necessary balance between the 
need for public accountability for 
the expenditure of public funds 
and the over-riding needs of our 
disadvantaged persons for effec- 
tive and aggressive legal rep- 
resentation.” 


For Florida, the creation of a 
national corporation might pro- 
vide a boost for its newly-created 
statewide Legal Services Cor- 
poration. This Tallahassee-based 
corporation is seeking private 
foundation grants to begin activity 
after a recent unsuccessful 
attempt to attain funds from the 
state legislature. The initial grants 
to the corporation will be used to 
set up branch offices and hire 
lawyers to reach the indigent with 
legal needs and provide a voice 
for the poor at the state level. 


Despite the scheduled expira- 
tion of OEO programs on June 30, 
those in Florida continue to oper- 
ate with full-level funding. O0EO 
reappropriated the Miami pro- 
gram for one more year, and others 
in the state have also been granted 
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extensions or are anticipating 
refunding to continue their ser- 
vices. 


UF Law Students Get 
Practical Experience 


“Too much theory and not 
enough practical experience” 
were for years bywords of legal 
education. Now that has changed 
for both public student 
benefit. 

The University of Florida’s Col- 
lege of Law has incorporated 
these programs with theoretical 
classes without sacrificing the 
high quality of graduates, Dean 
Joseph R. Julin said. 

Involving students in day- 
to-day legal problems to gain prac- 
tical experience not only 
improves quality of graduates but 
“the public could not function 
without student programs,” said 
Associate Professor James Pierce, 
director of the college’s Legal Aid 
and Defender Clinic. 

Pierce said participation pro- 
grams relieve some of the burden 
on the already crowded court 
system. 

Students don’t actually try or 
defend cases but they serve as 
clerks for local judges by doing 
much of the necessary research for 
opinions in some cases, providing 
advice under close supervision of 
professors and lawyers to indi- 
gents, assisting prosecutors, etc. 

Pierce said programs are so 
popular two or three times the 
number of students ask to partici- 
pate than can be accepted. 

Sylvan Wells, past president of 


the John Marshall Bar As- 
sociation, a student organiza- 
tion, said the law school has not 
been able to meet the demand of 
programs for all students who are 
interested. 


Wells said JMBA is establishing 
an internship program for stu- 
dents to serve as clerks for Florida 
lawyers on a volunteer basis. So 
far lawyers “have been extremely 
responsive,” he said. 


Another program assuring prac- 
tical experience to students is the 
study investigating the presiden- 
tial impounding of funds. Sup- 
ported by a $66,000 grant from the 
Josephine McIntosh Foundation, 
the study will make recommenda- 
tions on the problem for publica- 
tion later this year. 

Jon Mills, director of the study, 
said a continuing battle between 
the executive and _ legislative 
branches questioning the author- 
ity of the practice of impounding 
is fought. 


Lawyers Asked to Report 
‘Injured Seaman’ Scheme 


The FBI has apprehended a 
man in Camden, N.J., for fraudu- 
lently obtaining expense money 
from lawyers who agreed to han- 
dle claims by injured seamen 
against shipping companies. 

In 1972 this man, or others with 
similar schemes, attempted to 
arrange for legal representation 
and advance expense money with 
Florida lawyers. The requests 
usually came by telephone and 
lawyers were asked to telegraph 
the money to wherever the caller 
was supposedly holding the 
injured seaman. 

Any Florida lawyer hearing of 
such a scheme of recent origin 
is asked to contact the FBI. 
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ABA to Focus on Legal 


Rights of Mentally Disabled 


The American Bar Association's 
board of governors has approved 
the creation of an ABA commis- 
sion to help solve many of the 
legal problems facing the men- 
tally ill. 

The commission will consist of 
lawyers engaged in problems of 
the mentally ill, and a cross sec- 
tion of professionals working in 
the mental health field. In coop- 
eration with state and local bar 
associations and other interested 
groups, the commission will 
recommend and implement pro- 
grams designed to reform defi- 
ciencies in the mental disabil- 
ity system. 


“This will be one of the most 
important programs conducted by 
the ABA next year,” said 
President-elect Chesterfield 
Smith, Lakeland, who proposed 
the project. 


“This is an area of great need, 
and it is hoped that the legal pro- 
fession will concentrate its efforts 
on action programs to help men- 
tally disabled persons who some- 
times have been overlooked in the 
past. This program is one of a 
series of new thrusts to make legal 
services available to all people,” 
Smith said. 


DRI Author Explores Scope of 
‘No-Fault’ Products Liability 


Industry and the defense bar 
must unite to combat the spread 
of the “no-fault” concept into the 
field of products liability if the 
adversary-jury system is ulti- 
mately to be preserved. 

This is the key idea expressed 
by Chicago attorney Michel A. 
Coccia, writing in the current 
issue of the Defense Research 
Institute’s (DRI’s) monthly news- 
letter, For the Defense. Coccia, 
chairman of the DRI Products Lia- 
bility Committee, reviews the 
trend in the application of the “no- 
fault” concept and pinpoints the 
dangers involved in allowing the 
concept to spread into other cru- 
cial legal areas. “Some of us view 


the proposals for the spread of 


‘no-fault’ as a mask of the real 
issue—elimination of the adver- 
sary system in general and the jury 
trial in particular,’ he cautions. 
In particular, Coccia discusses 
the potentially damaging results 
of applying the “no-fault” concept 
to the products liability field. 
“How ludicrous it really is to con- 
ceive of ‘no-fault’ products liabil- 
ity rules controlling the manufac- 
ture and distribution of products 
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in this country,” he argues. “If 
insurance policies are to be writ- 
ten to provide protection to the 
purchaser or injured bystander, 
how can we justify compelling 
manufacturers to pay premiums 
with the whole ill-defined world 
as the beneficiary? The additional 
expense would be awesome 
indeed, in light of the total inabil- 
ity to control either the identity 
of the claimant, the nature of his 
complaint or whether his injury 
in fact arose from proper use of 
the product (or its misuse).” 
Turning to a consideration of 
the existing system of justice, the 
DRI committee chairman urges 
preservation of the principle that 
requires recovery to be based on 
fault, and warns that a compensa- 
tion system which places the 
burden on the manufacturer 
alone would be dangerously 
inequitable. “The consequences 
must be shared by everyone, 
rather than restricted to the enter- 
prise, if we are to have any hope 
of continuing as a world power 
and of increasing our gross 
national product as well as our 
exports.” 


CLEO Students 
Receive Law Degrees 


Four amonga group of 20 disad- 
vantaged minority students who 
attended a 1970 seven-week 
summer institute of the Council 
on Legal Education Opportunity 
(CLEO) at the UM School of Law 
to facilitate their entrance into the 
law school received Juris Doctor 
degrees on June 3. The other 16 
are graduating from other law 
schools, reports UM law school 
professor M. Minnette Massey, 
who directed the program. 

The UM’s CLEO program was 
funded by an $18,000 grant from 
the U.S. government and match- 
ing funds from the university. The 
program was designed to identify 
the students as being competent 
to undertake the study of law. 
Objective was to help under- 
privileged students who could 
succeed in law school with special 
attention, but who might other- 
wise fail to pass the rigorous stan- 
dards and tests for admission. 
Another goal was to relieve the 
shortage of lawyers from the 
minority groups in the U.S. 

CLEO was sponsored jointly by 
the American Bar Association, 
Association of American Law 
Schools, National Bar Association 
and Law School Admission Test 
Council. 


Registration of Illinois 
Attorneys is Required 


Effective February 1, 1973, 
registration of all attorneys 
licensed in Illinois is required by 
Rule of the Illinois Supreme 
Court, regardless of whether they 
reside, practice or work in or out 
of Illinois. 

Attorneys so licensed who have 
not received such notice are asked 
to write to Carl H. Rolewick, 
Administrator, Illinois Disciplin- 
ary Commission, 485 Lincoln 
Towers Plaza, Springfield, 
Illinois 62704, for registration 
materials. No fee is charged for 
those who neither reside, practice 
or are employed in Illinois. 
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Management of Firms 
Conference Topic 


Senior partners, administrative 
partners, lawyers and personnel 
of smaller and medium size law 
firms will participate at the 
Second Annual Conference of 
American Legal Executives 
scheduled to be held Thursday 
and Friday, November 15 and 16, 
at Stouffer's Inn, Atlanta. 

The program for this conference 


concerns the management of firms 


consisting of three to 12 lawyers. 
It will be based on _ the 
organizational, financial, person- 
nel and systems problems faced 
by these firms. 

Registration information _ is 
available from Daniel J. Cantor & 
Co., Inc., Suburban Station Build- 
ing, Philadelphia, PA 19103. 


ComcORNED ABouT MY FUTYVRE, MR 


SUPPOSE PEOPLE SO 
COMPLETELY INDIFPERERT THEY 
OBJECT To NOTHING AND 


wilt NEBD NO INTERPRETATION OF 
TAE Law!” 


Attorney General’s Opinions 
Interpret Adult Rights Law 


Attorney General Robert L. 
Shevin has issued a number of 
opinions responding to questions 
arising from the new Adult 
Rights Law. Summaries of the 
opinions follow: 


The Adult Rights Law, Chapter 
73-21, Laws of Florida, emanci- 
pates the parents of an 18, 19, or 
20-year old from being legally 
responsible, financially, for their 
children. This law takes effect 
July 1, 1973. 


Chapter 73-21, Laws of Florida, 
does not act retrospectively and 
thus does not affect the rights and 
obligations acquired under a valid 
child support judgment which 
was granted prior to the effective 
date of this act (July 1, 1973). 


Under Chapter 73-21, Laws of 
Florida, the Adult Rights Law, 
effective July 1, 1973, persons 18 
years of age or older must be 
included in the jury venire. 


The Adult Rights Law, Chapter 
73-21, Laws of Florida, effective 
July 1, 1973, reduces the age limit 
from 21 years to 18 years for the 
drivers of common-carrier motor 
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vehicles described in Section 
323.17, Florida Statutes. 

Under the provisions of Chap- 
ter 73-21, Laws of Florida, the 
Adult Rights Law, effective July 
1, 1973, persons for whom the dis- 
abilities of nonage have been 
removed can obtain a license from 
a county licensing board to oper- 
ate a day-care home provided that 
all other requirements of law per- 
taining to the issuance of such 
licenses are met. 

Under the Rules of the Board 
of Regents, which are presump- 
tively valid, in order to become 
a Florida student for fee-paying 
purposes, a non-Florida student 
must have resided in the State of 
Florida with the intent to estab- 
lish domicile for at least 12 
months after reaching the age of 
majority (18 years). 


Drug Abuse Seminar 
Aug. 26-30 in Miami 


The Institute for the Advance- 
ment of Criminal Justice of New 
York and the Florida Narcotic 
Enforcement Officers’ Associa- 
tion of Palm Beach are presenting 
the nation’s first comprehensive 
drug abuse symposium. Work- 
shops will be held August 26 
to 30 at the Playboy International 
Plaza in Miami Beach. Drug 
experts from every profession will 
develop and exchange ideas on 
abusive drugs. 

The conference is aimed at 
teachers, industry and commerce, 
law enforcement officers and the 
public in general. It should be of 
particular interest to members of 
The Florida Bar who do criminal 
defense work and for those with 
an interest in narcotic and drug 
abuse. 

For a conference information 
package or association member- 
ship information, contact Gerard 
MacManus, Director, Florida 
Narcotic Enforcement Officers’ 
Association, P.O. Box 533, Palm 
Beach, Fla. 33480. 

Early registration is requested. 
The fee is $30. 


Tulane Tax Institute 


The 23rd Annual Tulane Tax 
Institute will be held at the Mar- 
riott Hotel in New Orleans on 
October 1-3, jointly sponsored by 
the School of Law and the 
Graduate School of Business 
Administration of Tulane Univer- 
sity. 

The fee for the course is $125 
(or $50 a day). For further informa- 
tion write to Mrs. Doris G. Camp- 
bell, School of Law, Tulane 
University, New Orleans, Loui- 
siana 70118. Telephone: 504- 
866-2751 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS, FLA. 33901 


(813) 334-0810 


if no ans. call (813) 334-1338 
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Law Week 
Wrap-up 


Speeches, youth rallies, public 
affairs television programs and 
several other events were held in 
Florida during April 29—May 6 
in celebration of Law Week. It 
was the second year The Florida 
Bar promoted a week-long obser- 
vance around May 1, the day 
declared as Law Day, U.S.A. by 
President Nixon. 

U.S. Supreme Court Justice 
Warren Burger, ABA President 
Robert Meserve of Boston and 
U.S. Senator Edward Brooke of 
Massachusetts were among the 
national speakers invited to 
Florida. Justice Burger spoke at 
ceremonies in Jacksonville, Presi- 
dent Meserve was the special 
guest of the Orange County Bar, 
and Senator Brooke was in Tal- 
lahassee to address law students 
at a Florida State University Law 
Day banquet. His trip was spon- 
sored by the Student Bar Associa- 
tion and the College of Law and 
was one of many activities 
planned by the SBA in Leon 
County on May l. 

Among Florida judges speaking 
at Law Week activities were Su- 
preme Court Justices B. K. 
Roberts, Hal P. Dekle, Joseph A. 
Boyd, Jr., and James C. Adkins. 
Justice Roberts addressed new 
U.S. citizens during naturalization 
ceremonies in the U.S. District 
Court in Pensacola and later was 
keynote speaker at a luncheon 
of the Society of the Bar of the 
First Judicial Circuit. 
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This local bar group also spon- 
sored a unique public affairs spe- 
cial on a Pensacola television 
station. Lawyers and judges from 
the bar group “took the stand” and 
answered general questions from 
viewers who participated in a 
90-minute “Dial Law” panel 
program. 

Justice Dekle, in a Law Day 
address to the Lakeland Kiwanis 
Club, told judges and lawyers that 
recent U.S. Supreme Court deci- 
sions “indicate a return to sanity.” 
Speaking of Florida courts, he 
hailed improvements brought by 
recent judicial reform. Echoing 
this idea was Justice Adkins, who 
told the Ft. Walton Beach Kiwanis 
that “Article V has eliminated a 
hogde podge system. Our state 
courts are now on a business-like 
basis.” 

Hillsborough County's Law 
Week celebration included a ban- 
quet by the local bar association 
featuring Justice Boyd. It also 
conducted federal and county 
courthouse tours, liberty bell 
award and essay contest presenta- 
tions and a youth rally with rock 
music and police and court offi- 
cials volunteering as speakers. 

Judge Robert T. Mann of the 
Second District Court of Appeal 
was the special guest of the St. 
Petersburg Bar Association Law 
Week banquet. His address fol- 
lowed the statewide Law Week 
theme of “Know Your Courts.”” He 
spoke to an audience of 400 
lawyers and city and county offi- 
cials. 


Other Speakers 


Among the many other Law 
Week speakers around the state 
were University of Florida Law 
Dean Joseph R. Julin, who said 
at the Jacksonville Meninak Club, 
“The cumulative effect of current 
scandals in government. will 
strengthen rather than weaken the 
American system of law by focus- 
ing attention on the causes for the 
breakdown in morality,” and 
Seventh Judicial Circuit State 
Attorney Stephen Boyles who told 
Palatka Rotarians that “there is no 
doubt that the criminal justice sys- 
tem in Florida is the fairest system 
of criminal justice for the accused 
that mankind has ever lived 
under.” 


TV Programs 


The Law Day Committee of 
the Jacksonville Bar Association 
presented five television pro- 
grams that were aired statewide 
during Law Week. The programs 
were entitled “Modern Criminal 
Law: The Rights of the Individual 
v. the Rights of Society,” ““The 
New Florida Court System: Tran- 
sition and Change,” “‘No-Fault 
Insurance—Is It Working?,” “A 
Mock Trial,” and “Federal 
Income Taxes: Is the Present Sys- 
tem Fair?” Each of the programs 
was an hour in length. The 
Manatee County Bar presented a 
similar series of programs in its 
area, and WUFT-TV, Channel 5 
in Ocala, broadcast a_ special 
“‘Marion Report” dealing with the 
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Law Week theme. The mock trial 
and panel discussion on the law 
and courts were presented by 
several local attorneys and judges, 
including Judge E. R. Mills, Reg- 
gie Black, Victor Musleh, John 
Marshall Green, Jr., and Chris 
Meffert. 

Among the many high school 
programs in the state designed to 
explain the state’s judicial system 
was that presented by the Hen- 
dry-Glades_ Bar Association. 
Miami television newsman Ralph 
Rennick of WTVJ spoke on free- 
dom of the press and the free flow 
of information with emphasis on 
constitutional guarantees under 
the first amendment. 

And 50 Palm Beach lawyers par- 
ticipated in a lecture program at 
23 high schools in the area on Law 
Day answering questions posed 
by civics and American history 
classes, as did two dozen Brevard 
County attorneys in Brevard 
County Schools. 


University of Florida Law Dean Joseph Julin (second from left) helped a number 
of local groups observe Law Day. Lakeland Bar Association Law Day Chairman 
Hume Coleman invited him to address the association. Vane McClurg, pres- 
ident, and J. Ron Smith, president-elect, presided during the luncheon meeting. 


In a Law Day speech in Tal- 
lahassee, Florida Bar President 
Wm. Reece Smith, Jr., of Tampa, 
told the local Kiwanis Club that 
the new Article V of the State Con- 
stitution “will give Florida the 


Marion County Bar Association leaders met with Ocala Mayor Bill Swigert 
to discuss the 1973 Law Week theme, “Know Your Courts,” as depicted on 
the cover of the April Bar Journal. From left are Lewis Dinkins, local bar 


president; the mayor, and Henry Dozier and Chris Meffert, cochairmen of 


the Law Week Committee. Ocala Star-Banner photo. 
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most modern court system in the 
United States.” He talked about 
the critical need for adequate 
funding of Article V and outlined 
the three major parts of the judi- 
cial article. 


Handwriting Expert 


GILBERT J. FORTIER 


Examiner 


of 


Questioned Documents 


Since 1946 


3024 DE SOTO ST. 


NEW ORLEANS, LA. 70119 


- PH. (504) 482-8160 
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Annual Committee Reports 


Voluntary Support 
of Legal Aid Program 


Voluntary support can be of 


great assistance to existing legal 
aid programs. Our committee be- 
lieves that the most desirable way 
to effectively involve private 
lawyers in pro bono work is 
through the rendering of assis- 
tance to existing agencies which 
are in a position to effectively use 
voluntary support. Not only can 
these agencies 

use the time 

which be 

devoted by pri- 

vate practition- 

ers, but in 

many instances 

the most valu- 

able help may 

come from the 
sharing of ex- STAGG 
pertise in particular fields. 
Several legal aid programs are 
now successfully using volun- 
teer support. However, there 
is a significant need for the 
expansion of this support. 
Accordingly, our committee felt 
that its primary responsibility 
was to focus the attention of 
the practicing lawyer upon his 
obligation to render voluntary 
services and the need of exist- 
ing agencies for his help. 


With this in mind, we drafted 
a resolution which was adopted 
by the Board of Governors at its 
January meeting and printed in 
full in the March issue of 
the Journal. This resolution, de- 
signed for adoption by Florida 
law firms, recognizes the ethical 
responsibility of lawyers to pro- 
vide services to the disadvantaged 
and expressly sets forth a policy 
of encouraging firm lawyers to 
expend reasonable time to pro- 
vide pro bono services. In adopt- 
ing the resolution, the Board of 
Governors urged every lawyer in 
Florida to make an affirmative 
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commitment to his ethical respon- 
sibility to provide these services. 


The next step is to spread the 
word about the action of the Board 
of Governors and to actively so- 
licit the cooperation of lawyers in 
the state in assisting with the pro- 
vision of legal services to those 
who are unable to afford them. 


C. LAWRENCE STAGG 
Chairman 


Criminal Rules Subcommittee 


The committee met on Sep- 
tember 21, 1972, at the Fontaine- 
bleau Hotel in Miami Beach with 
Justice James C. Adkins. The 
committee endorsed the follow- 
ing language with reference to 
Criminal Rule 3.170(a): “A defen- 
dant may plead not guilty, guilty 
or, with the consent of the court, 
nolo contendere. The court shall 
accept a plea of guilty upon a find- 
ing that the plea is made voluntar- 
ily with understanding of the 
nature of the charge and the pen- 
alty involved.” 


The committee expressed its 
approval of Senate Bill No. 3264 
and rejected suggested changes in 
Criminal Rule 3.190 (h) (3), Crimi- 
nal Rule 3.210 (d) and Criminal 
Rule 3.250. 


At Justice Adkins’ specific 
request, the committee formally 
discussed the proposed Criminal 
Rules and freely exchanged ideas 
regarding additions, alterations, 
changes and deletions which the 
several members of the commit- 
tee felt should be made. These 
views were transmitted to the 
Supreme Court, which adopted 
new Criminal Rules of Procedure 
in December 1972. 


BENJAMIN M. TENCH 
Chairman 


Federal Funding 


The primary objective of the 
Federal Funding Committee was 
to obtain federal funds to further 
the work of the substantive bar 
committeets.Inordertoaccomplish 
this objective, chairmen were pro- 
vided a compre- 
hensive list of 
legal service 
programs for 
which federal 
funds are avail- 
able. It was an- 
ticipated this 
information 
would be useful 
to chairmen who ST. JOHN 
desired to conduct studies or 
implement programs. A number 
of chairmen indicated an inter- 
est in the provision of legal 
services to the indigent and 
the importance for federal funds 
required to implement the rec- 
ommendations of the Levinson 
Report. 


In the fall of 1972, in response 
to The Florida Bar Legal Aid and 
Indigent Defendant Committee, 
the Committee on Federal Fund- 
ing coordinated with the Depart- 
ment of Health and Rehabilitative 
Services, the Governor's Office, 
and the Department of Commu- 
nity Affairs in the development of 
a state plan to provide legal ser- 
vices to public assistance recip- 
ients with funds provided under 
the provisions of Title IV-A 
and XVI of the Social Security 
Act. 


Subsequent regulations pro- 
mulgated by the Department of 
Health, Education, and Welfare 
closed the door on federal funding 
for legal services effective in July. 


The new regulations restrict the 
optional provision of legal ser- 


vices to “obtaining or retaining 
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employment.” This limitation on 
the scope of legal services means 
that unmet needs of public wel- 
fare clients will continue in the 
field of domestic relations, con- 
sumer law, landlord and tenant 
relationships, etc. 


Recently, the United States 
Senate Finance Committee has 
recommended that legislation be 
adopted to overcome the HEW 
limitations on services to indi- 
gents including legal services. 


Provision of legal services to 
indigents is a necessary and effec- 
tive means for removing barriers 
to self-sufficiency and assuring 
equal rights and justice under the 
law. The provision of legal ser- 
vices should be in accordance 
with the professional standards 
and the ethics embodied in the 
Code of Professional Responsibil- 
ity of the American Bar Associ- 
ation. 


As chairman of the Federal 
Funding Committee, I urge mem- 
bers of The Florida Bar to support 
efforts by Congress to assure 
inclusion of an effective provision 
for legal services in the federal 
law and regulations. 

Davip St. JOHN 
Chairman 


GULF ABSTRACT & TITLE, INC. 


Abstracts of Title-Title Searches 


We have in our office film of all 
public records affecting title to land 
in Lee County, Florida. 


Joseph A. Furlong, Manager 
Phone: 332-1422 


2220 Main Street, Fort Myers 
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Long Range Planning 


In trying to help The Florida 
Bar formulate its long range plan, 
the committee had four meetings 
and is presently organizing a con- 
clave patterned after successful 
conclaves in Illinois and Ohio. We 
hope to hold this conclave early 
next winter and the recom- 
mended long range plan will be 
forthcoming soon after. 


The committee 

began its work 

with an informa- 

tion gathering 

session in Sep- 

tember. Repre- 

sentatives of 

the Bar, includ- 

ing Marshall 

Cassedy, Reece 

YOUNG Smith, Earl Had- 

low and Robert Parks, were 

joined by Alan Kurland, director 

of the A.B.A., in express- 

ing their views of Bar priorities 

and direction. The committee got 

a state of The Florida Bar message 

from Marshall Cassedy and an 

overview of trends and types of 

programs and projects of bar 
associations from Alan Kurland. 


Following these presentations, 
the committee decided to con- 
sider three major areas: (1) Ser- 
vice to Bar Members; (2) Services 
to the Public; and (3) Preservation 
of the Integrity of the Profession. 
At a later meeting, the committee 
assigned subcommittees to the 
task of developing a_ priority 
among them. 


The committee reconvened in 
January in Tallahassee. At this 
time Dick McFarlain reported on 
section growth and the antici- 
pated effect that specialization 
might have. The matter of a 
“home for judges” within The 
Florida Bar was also discussed. It 
was at this time that the commit- 
tee felt that the president should 
call a conclave so that the Bar 
could have the benefit of a 
broader cross section of thought. 


The salient points of the sub- 
committee reports are as follows: 


Integrity of Profession: The 
overall grievance procedure 
should be reviewed. Considera- 
tion should be given to the use 
of grievance records before the 
referee when the records are 
extensive so as to eliminate 
unnecessary duplication before 
the referee. There should also be 
some form of waiver of confiden- 
tiality of grievance proceedings 
when a lawyer becomes a ju- 
dicial candidate. 

Services to Public: There 
should be more attention and 
action concerning pending legis- 
lation and there should be a mod- 
ification in the judicial selection 
system to avoid the election of 
judges. 

The committee recommends 
that there be staggered terms for 
committee members and that the 
chairman have some latitude 
in their selection. 

A March meeting focused 
primarily on developing plans for 
the conclave. A steering commit- 
tee was selected to interview and 
employ a professional to manage 
the conclave. It was agreed that 
nonlawyers should be invited. 
The sense of the committee was 
that there should be some rep- 
resentation from the Board of 
Governors, lawyers employed by 
the state, law professors, judges, 
government lawyers such as pros- 
ecutors and public defenders, 
legislators, Florida Academy of 
Trial Lawyers, corporate house 
counsel, defense trial lawyers, 
former judges, bar examiners, 
school board attorneys, past presi- 
dents of local bars, black lawyers, 
law students, law clerks, the 
media. Also educators and 
teachers, organized labor, farmers, 
industry, insurance, League 
of Women Voters, law enforce- 
ment personnel, women, the 
medical profession, association 
executives, merchants and Real- 
tors. 

The committee is currently 
refining these plans and trying to 
select a location for the conclave. 


BURTON YOUNG 
Chairman 
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Governor Signs Landlord— Ten 


BY ROBERT WILLIAMS 


Robert F. Williams is executive 
director of Florida Legal Services, 
Inc., in Tallahassee. He holds J.D. 
and LL.M. degrees from the Uni- 
versity of Florida and New York 
University and was a reporter 
with the Florida Law Revision 
Council for the Landlord-Tenant 
Project during the 1973 Legis- 
lature. 


On June 25,1973, the Governor 
signed into law the Florida Resi- 
dential Landlord and Tenant Act.! 
The Act, which will be Part II of 
Chapter 83 of the Florida 
Statutes,? will govern permanent 
(as opposed to transient) residen- 
tial landlord-tenant relationships. 

This legislation was a result of 
a one-year study, culminating in 
proposed legislation, by the 
Florida Law Revision Council.* 
The bill was introduced, and the 
final version is quite similar to 
that which was originally recom- 
mended by the Law Revision 
Council. 

The Act is patterned after the 
Uniform Residential Landlord 
and Tenant Act promulgated in 
August, 1972, by the National 
Conference of Commissioners on 
Uniform State Laws. 

The main thrust of the Act is 
to establish, as a matter of state 
law, the duty of the landlord to 
maintain residential rental prem- 
ises.5 This duty is measured by 
compliance with local building, 
housing and health codes,® and by 
a list of supplemental require- 
ments contained in the Act.7 Such 
obligations were, of course, not 
part of the obligations of the land- 
lord at common law,’ although 
quite a few jurisdictions in recent 
years have imposed this duty by 
judicial decision.® 

Tenants are now authorized to 
raise any defense they may have 
to an action for possession based 
upon nonpayment of 
which is a significant change in 
existing law."! Before tenants may 
raise such defenses, however, 
they must pay the back rent and 
the rent that accrues during the 
pendency of the proceeding into 
the registry of court.!2 The court 
may then order a diminution in 
the rent if it finds that there was 
a material failure by the landlord 
to maintain the premises.** 


The Act retains the same proce- 
dure for evictions as is currently 
the law,’ authorizing the use of 
the summary procedure under 
Chapter 51, Florida Statutes. The 
Act clearly prohibits self-help 
evictions in landlord-tenant 

Exculpatory clauses and 
waivers of procedural rights are 
prohibited,*® and courts are 
authorized to void unconscion- 
able provisions in rental agree- 
ments.!7 

The current law with regard to 
landlords’ liens for rent is mod- 
ified by the Act,!® the $1,000 
homestead exemption from levy 
for such liens is codified,!® and 
distress for rent is abolished with 
regard to residential tenancies.?° 
The new landlords’ lien provision 
is enforceable through summary 
proceedings under Chapter 51, 
Florida Statutes, as authorized in 
Chapter 85, Florida Statutes, for 
enforcement of all other statutory 
liens created in Chapter 713, 
Florida Statutes.2° The  inn- 


keepers lien provisions of the 
statutes were amended to clearly 


limit their applicability to trans- 
ient occupancy”! in line with 
recent judicial decisions.?? 


The Act essentially retains the 
provisions for termination of a 
tenancy at will, or as they are 
referred to by the Act, tenancies 
without specific duration.?* 
Specific rules relating to the land- 
lord’s right of access to the dwell- 
ing unit are set out in the Act.4 
Civil actions and actions for dam- 
ages are authorized for enforce- 
ment of the Act or the rental 
agreement.?5 


The Landlord and Tenant 
Security Deposit Act,?® which has 
been in the law since 1969, is 
amended significantly by the 
Act.?7 It is expanded to require the 
payment of interest on advance 
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rent, and the protections for the 
tenant are tightened. 

The Act repeals Section 821.31, 
Florida Statutes, which made it a 
crime for a tenant to hold over 
after the expiration of his lease, 


_and repeals the unlawful detainer 


statutes?® with regard to residen- 
tial tenancies.?® 

The provisions of the Act took 
effect on July 1, 1973, except the 
provisions relating to the land- 
lord’s obligation to maintain the 
premises which take effect on 
January 1, 1974 for private 
housing, and July 1, 1975 for pub- 
lic housing. 

The Florida Residential Land- 
lord and Tenant Act is a truly 
significant step toward achieving 
the following goals found impor- 
tant by the Law Revision Council: 
1) a clear, complete statutory 
delineation of the responsibilities 
and rights of both landlords and 
tenants; 2) a recognition of the dif- 
ference between a residential 
tenancy, which is essentially a 
consumer transaction, and a com- 
mercial tenancy, which is essen- 
tially a transaction between 


“WHEN DOES THE NEw LANDLORA~ 
TENANT Bit BECome LAW? 
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businessmen; and 3) elimination 
of the historical inequity of the 
law on the side of the landlord, 
which has become inappropriate 
for modern, urban society. a) 


FOOTNOTES 


1House Bill 1423 (1973 Regular 
Session). References will be to the statu- 
tory section numbers created by the act. 

2The act also amends various other por- 
tions of the statutes. 

3F.S. § 13.90-13.996 (1971). The council 
is made up of two senators appointed by 
the President of the Senate, two represen- 
tatives appointed by the Speaker of the 
House and eight lawyers or law professors 
appointed by the Governor. 

4The council’s proposed legislation is 
contained in Florida Law Revision 
Council: Report and Recommendation on 
Florida Landlord-Tenant Law (1973), 
available from the Florida Law Revision 
Council, Holland Building, Tallahassee, 
Florida 32304. 

5Section 83.51. 

®Section 83.51(1)(a). 

7Sections 83.51(1)(b) and 83.51(2). 

8Ingalls v. Hobbs, 156 Mass. 348, 31 
N.E. 286 (1892); Towne v. Thompson, 68 
N.H. 317, 319, 44 A, 492, 493 (1885); 
McKenzie v. Atlantic Manor, Inc., 181 So. 
2d 554 (3rd DCA Fla. 1965). 

%Eg. Pines v. Perssion, 14 Wisc. 2d 590, 
111 N.W. 2d 409 (1961); Javins v. First 
Nat’l. Realty Corp., 428 F.2d 1071 (D.C. 
Cir. 1970); Mease v. Fox, 200 N.W. 2d 791 
(lowa 1972). 

Section 83.60(1). 

11§ee Brownlee v. Sussman, 238 So. 2d 
317 (3rd DCA Fla. 1970). 

12Section 83.60(2). 

13S ection 83.60(1). 

14Section 83.59. The current provision 
is F.S. 83.21 (1971).:See also Sec. 83.58. 

15Section 83.59(3). See Barnett, When 
the Landlord Resorts to Self-Help: A Plea 
for Clarification of the Law in Florida, 
19 U. Fla. L. Rev. 238 (1966). 

16Section 83.47. This will overrule cases 
such as Middleton v. Lomaskin, 266 So. 
2d 678 (3rd DCA Fla. 1972) (exculpatory 
clause) and Moskos v. Hand, 247 So. 2d 
795 (4th DCA Fla. 1971) (waiver of right 
to notice before eviction). 

17Section 83.45, based on the UCC pro- 
vision, F.S. § 672.2-302 (1971). 

18Section 3 of House Bill 1423 creates 
a new section 713.691, relating to land- 
lords’ liens for rent. The current provision 
is F.S. § 83.08 (1971). 


19Section 713.691(2). See Schofield v. 
Liody, 35 Fla. 1, 16 So. 780 (1895); Hodges 
v. Cooksey, 33 Fla. 715, 15 So. 549 (1894). 

2°Section 713.691(3). The current provi- 
sions for distress for rent, F.S. §§ 83.09, 
83.11-83.15, 83.18 and 83.19, will now be 
limited to nonresidential tenancies. Dis- 
tress for rent was declared unconstitu- 
tional in Stroemer v. Shevin, Case No. 72- 
1627-Civ-WM (S.D. Fla. 1973), based on 
Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 
1983 (1972). 

20 Sections 9 and 10 of House Bill 1423 
amend Chapter 85 to provide for enforce- 
ment of landlords’ liens. 

21Sections 6 and 7 of House Bill 1423 
so amend F.S. §§ 713.67 and 713.68. This 
also results in a change in the applicability 
of F.S. 713.69. 

22Barber v. Rader, 350 F. Supp. 183 (S.D. 
Fla. 1972); MacQueen v. Lambert, 348 
F. Supp. 1334 (M.D. Fla. 1972). 

Section 83.57. 

Section 83.53. 

25Sections 83.54 and 83.55. 

26F.S. § 83.261 (1971). 

27Section 5 of House Bill 1423. The cur- 
rent statute is renumbered Section 83.49. 

28 F.S. §§ 82.02, 82.04 and 82.081(2) 
(1971). 

Section 13 of House Bill 1423. 


The Law Revision Council is 
seeking to keep up to date on 
how the Landlord-Tenant Act 
is interpreted, not only in 
appellate courts, but also by the 
trial courts of the state. Con- 
sequently, the council requests 
that practitioners send copies 
of any novel pleadings, orders, 
final judgments, etc., relating 
to this act, with a short 
explanation, to: 

Florida Law Revision Council 
Rm. 346 Holland Building 
Tallahassee, Fla. 32304 
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WISOTSKY 


Prisoners’ Rights 


Do prisoners have constitu- 
tional rights? In a time of riots at 
Attica State Prison and major dis- 
turbances at numerous other 
penal institutions, this question 
takes on increasing importance. 
Obviously, the very fact of 
incarceration necessarily results 
in the loss of certain liberties. 
Indeed, the mere fact of a felony 
conviction, with or without incar- 
ceration, deprives the offender of 
some rights of citizenship, e.g., 
the right to vote. Nevertheless, 
conviction and incarceration do 
not result in a loss of citizenship, 
and “a prisoner retains all the 
rights of an ordinary citizen 
except those expressly, or by 
necessary implication, taken from 
him by law.”? 

The scope of due process rights 
retained by an inmate of the 
Florida State Prison at Raiford 
was at issue in Sands v. Wain- 
wright.? The plaintiff in that case 
was John Sands, a 31-year-old 
black man serving a 15-year sen- 
tence for the crime of breaking 
and entering with intent to com- 
mit a felony. In a pro se petition 
filed with the Clerk of the United 
States District Court in Jack- 
sonville, Sands complained about 
his treatment by prison officials. 
The court treated the petition as 
a civil rights complaint for 
declaratory and injunctive relief. 
In a lengthy, thoughtful and com- 
plex opinion, Judge Charles R. 


The Equal Justice Under Law column 
is written by Steven Wisotsky, a law 
reform attorney with Legal Services of 
Greater Miami, Inc., with the intention 
of promoting interest and discussion 
of legal issues relating to the poor. He 
writes on behalf of the Legal Aid and 
Indigent Defendant Committee of The 
Florida Bar, Thomas W. McAliley, Jr., 
Miami, chairman. 
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Scott addressed himself to the 
question of the constitutional suf- 
ficiency of present prison disci- 
plinary procedures and concluded 
that they do not satisfy the 


requirements of due process of 


law. The implementation of his 
order will require fundamental 
changes in the way inmates are 
now treated when 
infractions of prison rules or laws. 

Sands’ petition challenged the 
validity of the procedures by 
which he was disciplined. Sands 
had been accused of assaulting 
other inmates and creating a racial 
disturbance. These allegations 
were presented to him ina written 
disciplinary report. Several days 
later Sands was brought before a 
prison disciplinary committee to 
“stand trial” for these alleged 
offenses. At the hearing, Sands 
denied these allegations, but was 
not permitted to remain at the 
hearing to hear or to challenge the 
evidence against him. The person 
who filed the written charges did 
not testify at the disciplinary pro- 
ceedings. The court also found 
that Sands was not advised of the 
scope or nature of rights available 
to him in the preparation and pre- 
sentation of a defense. 

The disciplinary committee 
found Sands guilty of the offenses 
and took 120 days gain time from 
him and ordered that he be con- 
fined in punitive segregation on 
a special diet. Sands was confined 
in punitive segregation for 28 con- 
secutive days and was deprived 
of a number of privileges normally 
available to prisoners. In addition 
to the restricted diet, he was 
denied visiting privileges and his 
mail was restricted to “legal 
mail.” 

After 28 days in punitive seg- 
regation, Sands was transferred to 
administrative segregation status. 
There was no hearing concerning 


accused of 


this transfer. Like punitive seg- 
regation, administrative segrega- 
tion is a type of solitary confine- 
ment. Although the diet is the 
same as that received by the 
general prison population, the 
meals are served in the cell. The 
cell measures approximately 6% 
feet by 9% feet, and the inmate 
is confined alone. Except for three 
showers a week, an inmate in 
administrative segregation — is 
never released from his cell for 
athletics or exercise; to attend 
church services; to work; to attend 
classes; or to go to the television 
room. 

In structuring its analysis of the 
legal issues presented by these 
facts, the court at the outset 
rejected the contention that 
prison inmates are without “a port- 
folio of rights.” Conceding that 
prison authorities have broad dis- 
cretion to determine what rights 
prisoners shall enjoy, the court 
also. asserted that “once a 
privilege is granted, it becomes, 
to some extent at least, vested.” 
In rejecting the right-privilege 
distinction, the court relied upon 
“the general proposition that rele- 
vant constitutional restraints limit 
state power to terminate an enti- 
tlement whether the entitlement 
is denominated a ‘right’ or a 
‘privilege. Bell v. Burson, 402 
U.S. 535, 539 (1971).” 

The entitlement or interest at 
stake in prison disciplinary pro- 
ceedings is a qualitative loss of 
the type of liberty ordinarily 
allowed to prison inmates. For 
“confinement in punitive seg- 
regation is as loathsome and 
wretched as is legally permis- 
sible; there is nothing worse.” In 
addition to the qualitative loss of 
liberty, there is a quantitative 
loss: “a loss of any type of gain 
time amounts to, in reality, an 
extension of incarceration.” 
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Given the importance of these 
interests to the prison inmate, 
they may not be denied or 
abridged without the observance 
of appropriate procedural due 
process: 

Therefore, this court holds that 

those conditions of human existence 
which accompany confinement. in 
both disciplinary and administrative 
segregation and the loss of any type 
of gain time collectively and severally 
constitute grievous losses ... of 
such a grievous nature that an 
inmate’s interest in avoiding their 
unrightful imposition is such as to out- 
weigh the governmental! interest in a 
summary adjudication. — [citations 
omitted]. Therefore, this court further 
holds that, prior to the imposition of 
these grievous losses, there must be 
a hearing appropriate to the nature of 
the loss. 
In defining the nature of the 
required hearing, the court stated 
that because of the differences 
between administrative segrega- 
tion and punitive segregation, two 
sets of constitutional standards 
would apply. 

Where punitive segregation or 
the loss of gain time may be 
imposed, several constitutional 
requirements must be observed. 
The first essential requirement of 
due process is that of fair warning. 
In this regard, the court required 
that “the rules specifying pro- 
hibited conduct and the range of 
penalties for their infraction be 
written with reasonable specific- 
ity so that the inmate has fair 
warning to conform. Such fair 
warning requires that the rules 


must somehow be com- 
municated” to the prisoners. 
Assuming that these require- 


ments are fulfilled, once a viola- 
tion of the rules is alleged to have 
occurred, the accused must be 
given written notice of the 
charges against him. The notice 
must fully advise the accused of 
the allegations comprising the 
claim against him, and must be 
delivered sufficiently in advance 
of the hearing to permit prepara- 
tion of a defense. The notice, 
which must be personally deliv- 
ered, must include both a state- 
ment of facts which substantially 
sets forth the alleged misconduct 
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and a citation to the name and 
number of the offense charged. 


The hearing itself must be 
before an impartial fact-finding 
tribunal. Given that disciplinary 
committees are composed exclu- 
sively of prison personnel, in 
order to ensure the proper neu- 
trality and detachment of the fact 
finders, a member of a disci- 
plinary committee is disqualified 
from sitting in judgment in any 
case in which 


(1) he has participated as an 
investigating officer, or 

(2) he is or will be a witness, 
or 

(3) he is charged with a sub- 
sequent review of the 
decision, or 

(4) he has any personal knowl- 
edge of any material fact, 
or 

(5) he has any prior material 
involvement, or 

(6) he has any personal interest 
in the outcome. 


Two further points were made 
in regard to the composition of the 
committee. Noting that the disci- 
plinary committee which tried 
Sands did not have any black 
members, the court held that “the 
selection of the composition of the 
disciplinary committee must be 
without regard to race, creed, 
color, religious belief or national 
origin.” As tothe number of mem- 
bers of the disciplinary com- 
mittee, the court found no con- 
stitutional requirement of any 
specific number and held that the 
present procedure providing for 
three members was constitution- 
ally permissible. 


Judge Scott's opinion further 
requires that at the outset of each 
hearing, a member of the disci- 
plinary committee must explain to 
the accused inmate the procedure 
to be followed at the hearing and 
the full array of the inmate's pro- 
cedural rights in the presentation 
of his defense. Furthermore, he 
must be advised that he may speak 
in his own defense or remain si- 
lent and that “as to any testimony 
which he might give, he is enti- 
tled to ‘use’ immunity in a sub- 


sequent criminal prosecution to 
the extent that his statements shall 
not be used affirmatively against 
him.’”4 

In the course of the hearing 
itself, the inmate must be given 
the opportunity to be heard and 
to present evidence. Under the 
procedure by which Sands was 
“convicted,” Sands was simply 
afforded an opportunity to appear 
before the disciplinary committee 
and then removed from the room. 
He was not present to hear any 
other testimony was 
introduced. Judge Scott ruled that 
the inmate has a right to be pres- 
ent during the entire course of 
the disciplinary proceedings, and 
to call voluntary witnesses in his 


behalf. 


In addition to being present 
during the disciplinary  pro- 
ceeding, the accused inmate has 
the right to contront and cross- 
examine the witnesses against 
him because it is “a vital feature 
of the fact-finding procedure in 
any tribunal. . . .” The impor- 
tance of cross-examination pro- 
vides a second reason why the 
“inmate's presence is required at 
every step in the disciplinary 
hearing where adverse evidence 
is presented . . . so that he is 
thereby afforded an_ effective 
opportunity to defend.” 


Due process also requires that 
an inmate must be allowed to 
retain an attorney if he so desires 
or to have the assistance of volun- 
tary counsel substitute if he so 
desires. “However, this court is 
not convinced that there is a right 
to the appointment of counsel at 
prison disciplinary proceedings.” 


After the hearing is concluded, 
the “decision of the fact finder and 
decision maker must rest solely 
upon evidence® adduced at the 
hearing. A record of the 
proceedings must be made, 
although it need not be a tran- 
script; the court observed that a 
simple tape recording would suf- 
fice. Although the opinion does 
not deal specifically with the bur- 
den of proof required, the court 
does note that the decision must 
be based on “substantial 
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evidence.” Finally, the decision 
maker must state the reasons for 
his decisions and the evidence 
upon which he relied. 


As to the requirement of an 
appeal, the court held that an 
appellate procedure is not an 
essential element of due process 
of law. However, if under appli- 
cable prison regulations, the deci- 
sion of a disciplinary committee 
is subject to administrative 
review, then that review must be 
strictly confined to the record. 


Judge Scott established a differ- 
ent set of constitutional standards 
of lesser stringency where the 
punishment is administrative seg- 
regation. In that case, there are 
only three requirements which 
must be met before an inmate may 
be confined in administrative seg- 
regation: 


1. The inmate must be afforded 
before an officer of the prison 
a fair hearing which must occur 
in a meaningful time and 
manner. 

2. At the hearing the inmate must 
be informed by such officer of 
the reason for his confinement 
in the administrative segrega- 
tion and must be allowed an 
opportunity to be heard.® 

3. The officer who conducts the 
hearing must be impartial and 
must have the authority to 
reverse the made decision to 
confine the inmate in adminis- 
trative segregation. 


Even these abbreviated due pro- 
cess procedures may be temporar- 
ily bypassed under emergency 
conditions such as a prison riot or 
where a prisoner is exhibiting vio- 
lent and ungovernable behavior. 
In that event, the requirements 
may be fulfilled after placing the 
inmate in a segregated status, so 
long as they are met within a 
reasonable period of time. 


The implementation of Judge 
Scott's opinion and order has been 
delayed pending appeal by the 
State of Florida to the United 
States Fifth Circuit Court of 
Appeals. An additional complica- 
tion is presented by the recent 
United States Supreme Court case 
of Preiser v. Rodriguez,’ holding 


EQUAL JUSTICE UNDER LAW—prisoners’ rights 


that a prisoner ina state institution 
may not challenge the loss of gain 
time by a federal civil rights action 
pursuant to 42 U.S.C. § 1983. 
Instead, the prisoner's sole 
federal remedy for a challenge to 
the duration of his confinement 
is a petition for a writ of habeas 
corpus. As a practical matter, this 
is an important’ distinction 
because a precondition to the 
filing of a federal writ of habeas 
corpus is the exhaustion of state 
remedies. In view of this ruling, 
it may be expected that the por- 
tion of the Sands’ decision dealing 
with the loss of gain time will be 
vacated on procedural grounds. 


FOOTNOTES 


1Jackson v. Godwin, 400 F.2d 529, 532 
(5th Cir. 1968), quoting Coffin v. Reichard, 
143 F.2d 443, 445 (6th Cir. 1944). 

2Case No. 71-339-Civ-J-S (M.D. Fla. 
January 5, 1973). Because all quotations 
from the case are taken from the memoran- 
dum opinion of Judge Charles R. Scott, 
no citations to page numbers are given. 

3The court determined that jurisdiction 
existed under 28 U.S.C. § 1343 (3) and (4) 
and that a cause of action was stated pur- 
suant to 42 U.S.C. § 1983 and 28 U.S.C. 
§ 2201. 

“See Kastigar v. United States, 40 
U.S.L.W. 4550 (May 22, 1972). Use 
immunity does not bar a subsequent crimi- 
nal prosecution if there is an independent 
source of information not “tainted” by or 
derived from his testimony in the prior 
proceeding. 

5The court held that “there is no neces- 
sity for imposing in these administrative 
proceedings any requirements with regard 
to the rules of evidence.” 

®As in the case of the full-blown hearing 
required before depriving a prisoner of 
gain time or placing him in punitive seg- 
regation, any statements made by the 
inmate may not be used against him in 
a subsequent criminal prosecution arising 
out of the same incident. In the court's 
analysis, this rule was required to prevent 
the inmate from facing the dilemma of hav- 
ing to choose between the right to testify 
and privilege against  self- 
incrimination. “It is simply intolerable 
that one constitutional right should have 
to be surrendered in order to assert 
another.” 

7Preiser v. Rodriguez, 41 U.S.L.W. 4555 
(May 8, 1973). 

SCompare Haines v. Kerner, 404 U.S. 
519 (1972) and Wilwording v. Swenson, 
404 U.S. 249 (1971). Both cases hold that 
inmates of state penal institutions may 
challenge the conditions (but not the 
duration) of their confinement by a civil 
rights action under 42 U.S.C. § 1983, and 
that the exhaustion of state remedies is not 
required. 
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LABOR LAW 


The Unicn’s Duty of Fair Representation 


The Problem 


Many unfair labor practice 
charges under the National Labor 
Relations Act have been filed by 
individual employees pertaining 
to the labor union’s legal duty of 
“fair representation.” The prob- 
lem of “fair representation” often 
arises when certain individuals in 
the bargaining unit have claims 
and/or views which run counter 
to those of the majority in the bar- 
gaining unit. In order to gain a 
clear perspective of the problem 
at issue, perhaps it is helpful to 
look at the structure of the labor 
union as some kind of representa- 
tive democracy whose mission is 
to carry out the will of the 
majority. But what about the will 
of the minority? How, and in what 
manner, are the interests of the 
minority protected? 


Individual Participation 


In 1947, Section 9 (a) of the 
National Labor Relations Act was 
amended to allow an individual 
employee in the work unit to have 
his grievances adjusted provided 
that (1) the adjustment not be 
inconsistent with the terms of the 
current collective bargaining con- 
tract, and (2) a member of the col- 
lective bargaining representative 
be given the opportunity to be 
present at such proceedings of 
adjustment.! However, as broadly 
as this protection of minority 
interests might first appear, this 
section of the Act has been con- 
strued by the National Labor 
Relations Board as not permitting 
presentation of individual griev- 
ances other than through the 
duly designated bargaining rep- 
resentative.? Section 9 (a) has also 
been construed as not requiring 
an employer to bargain with any- 
one other than the certified bar- 
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gaining representative.? More- 
over, Section 9 (a) of the Act 
has been construed as not grant- 
ing to individual employees the 
unqualified right to demand arbi- 
tration of their respective griev- 
ances when the union refuses to 
do so.4 


Administrative Enforcement 


The most often-used provisions 
of the National Labor Relations 
Act to prevent a union’s breach 
of its legal duty of fair representa- 
tion are Sections 8 (b) (1) and 8 
(b) (2).5 In 1962, the Board came 
down with a landmark decision in 
Miranda Fuel Co.* In Miranda the 
Board held that the Act (1) gives 
work unit employees the right to 
be free from unfair or invidious 
treatment by their exclusive bar- 
gaining agent in matters affecting 
employment; (2) that a statutory 
bargaining representative cannot 
attempt and/or cause an employer 
to derrogate the employment 
status of an employee for arbitrary 
or irrelevant reasons, or upon the 
basis of an “unfair” classification. 
In Miranda, the union had suc- 
cessfully demanded that the 
employer drop one of its members 
to the bottom of the seniority list, 
ostensibly because that member 
had left work prior to the com- 
mencement of the employer's 
slack season, contrary to express 
terms of the collective bargaining 
agreement. 


By the same token, the Board 
held that any employer who 
yielded to a union’s request to 
unlawfully discriminate against 
an employee would constitute 
violations of Sections 8 (a) (1) and 
8 (a) (3) of the Act.” 

Although the Board’s decision 
in Miranda did not involve issues 
of discrimination based upon 
race, sex, creed, national origin, 


or prior offices held by a particular 
employee in the union hierarchy, 
Miranda provided the legal 
rationale to fight and thwart these 
areas of discrimination as well. 
For example, particularly in the 
area of racial discrimination, the 
Miranda rationale was applied to 
cases in which the union was 
found to have refused to process 
grievances solely because the 
grievants were Negroes.® 


The union also has been held 
to have violated its legal duty of 
fair representation under 8 (b) (1) 
of the Act ifit (1) refuses to process 
a grievance because of lack of 
union membership of the griev- 
ant;® (2) fails to process a griev- 
ance because of the grievant's 
intra-union activities;!® (3) de- 
clines to process a grievance be- 
cause the grievant had previ- 
ously invoked the procedures 
of the National Labor Relations 
Board." 


Merits of the Grievance 


Closely connected with resolu- 
tion of the union’s motive or 
reason for not processing an 
employee’s particular grievance 
is the question of the merits of the 
grievance. In the Allied Food 
Workers case,!? the issue was the 


Michael A. Pohl is an assistant 
state attorney in Dade County. He 
was formerly an attorney with the 
NLRB Chicago Regional Office. 
He is a member of the ABA Section 
and Florida Bar Committee on 
Labor Relations Law. He holds the 
B.A. degree from Amherst College 
(1965) and the J.D. degree from 
Case Western Reserve University 
Law School (1968). He authors the 
column this month on behalf of the 
Committee on Labor Relations 
Law, Leo P. Rock, Jr., chairman; 
John-Edward Alley, editor. 
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union’s failure to process the 
grievances of two employees. 
The Board, in adopting the trial 
examiner's finding, stated: “We 
agree with the trial examiner's 
conclusion that the complaint be 
dismissed, but solely on the 
ground that the general counsel 
has not established, by a prepon- 
derance of the evidence, that 
respondent handled the griev- 
ances in the manner it did be- 
cause of the grievant’s nonunion 
membership in the union. It 
is unnecessary to decide whether 
the grievances were meritorious.” 
(emphasis supplied)!* 


A most instructive landmark 
case in this area is Vaca V. Sipes, 
386 U.S. 171(1967). This case was 
initiated by an employee and 
union member who was dis- 
missed from his job at a Kansas 
City meat packing plant because 
of high blood pressure. He 
obtained medical evidence of his 
fitness to work, and secured the 
union’s assistance in attempting 
to regain his job. The union 
appealed the grievance several 
steps, but thereafter refused to 
carry the grievance to the arbitra- 
tion step after receiving an 
unfavorable report from another 
doctor selected by the employee. 
The employee then filed suit 
against the union, alleging that he 
had been wrongfully discharged, 
and that the union, by refusing to 
take his grievance to arbitration, 
had violated its duty of fair rep- 
resentation. 
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The majority of the Court 
rejected the claim of the 
employee that the union had vio- 
lated its duty of fair represen- 
tation. In taking this position, the 
majority stated that the standard 
under federal law is not the objec- 
tive fact of whether or not the 
employee was healthy enough to 
work and that the union should 
therefore have taken the griev- 
ant’s case to arbitration. Rather, 
the test is whether the union's 
refusal to process the grievance 
was arbitrary or in bad faith. The 
Court concluded that the union 
had not acted in bad faith, and 
accordingly, complied with the 
statutory duty of fair representa- 
tion under the Act. 


In reaching this conclusion, the 
majority considered and expressly 
rejected the theory that every 
employee should have the right 
to have his grievance taken to 
arbitration. It reasoned that the 
adoption of this principle would 
substantially undermine the col- 
lective bargaining relation be- 
tween the union and_ the 
employer, and, in effect, destroy 
the employer's confidence in the 
union’s authority to represent the 
work unit. 


Thus, from the cases cited 
above, it appears that the merits 
of the grievance should not 
be considered in determining 
whether the union violated its 
statutory duty of fair representa- 
tion under the Act. To put it 
another way, the Board and the 
federal courts will not substitute, 
generally, its determination of the 
grievant's dispute in place of the 
union’s determination of the 
grievant's dispute.'4 


The writer submits that in 
instances where it can clearly be 
shown thata union’s failure to pro- 
cess a grievance was due to 
“blatant carelessness,” (i.e., for- 
getfulness, or lack of any type of 
grievance processing procedures, 
or plain’ ignorance’ and/or 
stupidity) then such conduct 
should constitute breach of the 
union’s legal duty of fair represen- 
tation. 


FOOTNOTES 


1Section 9 (a) of the National Labor 
Relations Act. 
2Federal Tel. & Radio Co., 1O7 NLRB 
649, 33 LRRM 1203 (1953). 
3Douds v. Local 1250, Retail, 
Wholesale Dept. Store Union, 173 F. 2d 
764 (2nd Cir. 1949). 
4Textron Puerto Rico, 107 NLRB 583, 
33 LRRM 1194 (1953). 
5Section 8 (b): 
It shall be an unfair labor practice for 
a labor organization or its agents .. . 
(1) to restrain or coerce (A) employees 
in the exercise of the rights guaranteed 
in section 7: Provided, that this para- 
graph shall not impair the right of a re- 
tention of membership therein; or (B) 
an employer in the selection of his 
representatives tor the purpose of col- 
lective bargaining or the adjustment of 
grievances: 
(2) to cause or attempt to cause an 
employer to discriminate against an 
employee in violation of subsection (a) 
(3) or to discriminate against an 
employee with respect to whom mem- 
bership in such organization has been 
denied or terminated on some ground 
other than his failure to tender the 
periodic dues and the initiation fees 
uniformly required as a condition of 
acquiring or retaining membership; . . . 
®8Miranda Fuel Co., 140 NLRB 181, 51 
LRRM 1584 (1962). 
Section 8 (a) (1): 
It shall be an unfair labor practice for 
an employer- 
(1) to interfere with, restrain, or coerce 
employees in the exercise of the rights 
guaranteed in Section 7; 
Section 8 (a) (3): 
it shall be an unfair labor practice for 
an employer- 
(3) by discrimination in regard to hire 
or tenure of employment or any term 
or condition of employment to encour- 
age or discourage membership in any 
labor organization. . . . 
®Independent Metal Workers (Hughes 
Tool Co.), 147 NLRB 1573, 56 LRRM 1286 
(1964); Local 1367, International 
Longshoremen’s Association (Galveston 
Maritime Association), 148 NLRB 897, 57 
LRRM_ 1083 (1964); Local 12, United 
Rubber Workers, 150 NLRB 312, 57 
LRRM 1535 (1964). 
®8Port Drum Co., 170 NLRB 555, 67 
LRRM 1506 (1968); Allied Food Workers, 
178 NLRB 228 (1969). 
Local 485, 1.U.E., 
67 LRRM 1609 (1968). 
“Selwyn Shoe, 172 NLRB No. 81, 68 
LRRM 1417 (1970). 
122A} lied Food Workers, supra. 
134 }lied Food Workers, supra., fn. 1. See 
also Local 485, 1.U.E., supra. 
4Further analysis of this subject can be 
found in Ford Motor Co. v. Huffman, 345 
U.S. 330 (1953); Humphrey v. Moore, 
375 U.S. 335 1964). 
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WHETHER PUBLIC DEFENDER’  AU- 
THORIZED TO ASSIGN ASSISTANT TO 
REPRESENT INDIGENT DEFENDANTS IN 
MUNICIPAL COURT-—CH. 72-722, acts 
OF 1972 SPECIAL SESSION; SECS. 27.51 
(1) AND 27.54 (2), F.S.; CRIMINAL 
PROCEDURE RULES 3.010 AND 3.111 
To: B.L. David, City Attorney, City 
of Hollywood 

A public defender is not authorized 
to assign one of his assistants to rep- 
resent indigent defendants in a 
municipal court. April 11, 1973; 073- 
lll 


JUVENILE COURTS — CONFIDENTIALITY 
OF JUVENILE COURT RECORDS — PRE- 
SENTENCE INVESTIGATION. REPORTS — 
DISCRETION OF JUDGE — SECS. 39.10 (3), 
39.12 (4), 947.14 (5) AND 948.01 (2), 
FS. 
To: Armond R. Cross, Chairman, 
Florida Parole and Probation Com- 
mission 

A circuit court judge handling 
juvenile matters may in his discretion 
refuse to permit the Florida Parole 
and Probation Commission to inspect 
juvenile court records when making 
a preparole investigation or presen- 
tence investigation. April 11, 1973; 
073-112 


SHERIFFS— POWER TO SUSPEND A 
DEPUTY — CLARIFICATION OF AGO 073- 
91 30.53, F.S. 
To: John A. Madigan, Jr., Counsel for 
Sheriffs Association 

A deputy sheriff may be suspended 
without pay by the sheriff as a disci- 
plinary measure for an infraction that 
would not warrant a dismissal. April 


23, 1973; 073-91A 


PROCEDURE FOR CRIMINAL INTAKE 
UNDER NEW FLORIDA RULES OF 
CRIMINAL PROCEDURE RULES 3.115, 
3.120 AND 3.130 (1), CrpR 
To: R. W. Weitzenteld, Sheriff, 
Manatee County 

Under Rule 3.115, Florida Rules of 
Criminal Procedure, the _ state 
attorney has the duty to formulate the 
procedure to be followed by persons 
seeking to institute a criminal pros- 
ecution. April 23, 1973; 073-133 
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CIRCUIT COURT — LOCAL RULES— 
REMOVAL OF FILES PROBATE 
AND INCOMPETENCY PROCEEDINGS 


FROM CLERK'S OFFICE-SECS. 25.371 


AND 732.07, F.S.; SEC. 1, REVISED 
ARTICLE V, FLA. CONST. 
To: J. Clint Brown, County 


Attorney, Hillsborough County 

A local circuit court rule relating to 
practice and procedure adopted prior 
to the revision of Article V does not 
supersede conflicting provisions of 
law relating to probate and guardian- 
ship proceedings formerly cognizable 
in the county judge’s court. April 19, 
1973; 073-128 


PUBLIC OFFICERS AND EMPLOYEES — 
MUNICIPALITIES — CONSTITUTIONAL 
LAW U.S. CITIZENSHIP REQUIRE- 
MENT FOR PUBLIC EMPLOYMENT — 
secs. 455.012 AND 455.01, 
To: Robert L. Paulk, Jr., Executive 
Secretary, Civil Service Board, Miami 
A federal district court decision 
striking down a city’s civil service 
rule requiring all city employees to 
be U.S. citizens does not apply to and 
has no effect upon state statutes 
requiring U.S. citizenship as a qualifi- 
cation to engage in certain occupa- 
tions and professions in this state; and 
the city must, perforce, employ such 
persons when necessary to carry out 
a municipal function or purpose. April 
5, 1973; 073-105 


PRESIGNED ARREST WARRANTS, 
AFFIDAVITS, PERSONAL APPEARANCE 
BEFORE MAGISTRATE —FLA. CRIM. P.R. 
3.120 
To: Richard A. Gordon, Chief of 
Police, City of Niceville 

Where a complainant executes an 
affidavit before a person authorized 
to administer oaths, and then advises 
the judge by telephone of all perti- 
nent facts and the judge determines 
that there is probable cause to issue 
a warrant, the person who adminis- 
tered the oath may complete and use 
a presigned arrest’ warrant if 
authorized by the judge. April 18, 
1973; 073-125 


RIGHT TO WORK—APPLICABILITY OF 
CRIMINAL SANCTIONS TO DENIAL OF 


CONSTITUTIONAL RIGHT TO WORK -— 
secs. 447.09 (11) AND 447.14, Fs.; 
SEC. 6, ARTICLE I, 1968 FLA. CONST. 
To: Lew Earle, Representative, 
43rd District 

A labor union or an employer would 
be criminally liable for requiring, as 
a condition of employment, a work- 
man or employee to join or remain 
a member of a labor union or labor 
organization against his will and for 
requiring a non-union member to pay 
union dues, fees, assessments, fines 
or other charges to a labor union or 
organization. A hiring-hall contract 
that has the effect of limiting the 
employment of workmen to union 
members would violate the right to 
work provision of the Florida Con- 
stitution; however, the question of 
whether such a contract would sub- 
ject the union and employer, parties 
to the contract, to criminal penalties 
should be clarified by the Legislature. 
April 2, 1973; 073-102 


ASSESSING COURT COSTS IN CRIMINAL 
CASES — F.S. 939.01, ARTICLE I, SEC. 19, 
FLA. CONST. 1968 
To: B. Paul Pettie, Jr., County Court 
Judge, Broward County 

The constitutional and statutory 
changes made subsequent to the ren- 
dering of AGO 072-60 require updat- 
ing to provide that all references to 
justice of the peace courts, criminal 
courts of record, county judges’ courts 
and county courts be construed to 
now mean the county court system as 
provided for in Chapter 34, Florida 
Statutes, as amended by Chapter 72- 
404, Laws of Florida, 1972. The 
assessment of costs in a criminal case 
against a solvent convicted defendant 
is specifically provided for in Chapter 
939, Florida Statutes, and the assess- 
ment and disbursement of said costs 
are provided for in Sections 34.041, 
34.191 and 939.17, Florida Statutes. 
Sheriffs’ costs previously permitted 
under the statutory authority of Sec- 
tion 30.23, Florida Statutes, can no 
longer be assessed as court costs or 
considered as a cost item in any 
manner. However, all other items of 
cost assessed still need to be 
itemized. April 2, 1973; 073-100 
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Wage Control Problems of Medical Professional Associations 


The professional association, 
which until recently had been 
used as a tax-saving vehicle for 
medical practitioners earning 
more dollars than they could 
spend, has become a tax-planner’s 
nightmare under the current pro- 
gram of wage controls. As part of 
the health industry, doctors have 
been singled out for special man- 
datory controls over both prices 
charged and wages received.! By 
converting proprietors of unincor- 
porated medical practices (whose 
income would be controlled only 
by price limitations on fees) into 
“employees” whose wages are 
strictly controlled, professional 
associations may now cause more 
tax problems than they originally 
had been intended to avert. 

It has become impossible con- 
scientiously to advise a physician 
who is presently incorporated, or 
who contemplates incorporation, 
without a full working knowledge 
of the applicable wage control 
rules and regulations. Indeed, 
without such knowledge it is not 
only possible, but probable, that 

.the typical professional asso- 
ciation, in following pay prac- 
tices which appear entirely 


Tax Law Notes this month was 
written by Steven J. Kravitz, an 
associate of the firm of Greenberg, 
Traurig, Hoffman, Lipoff & 
Quentel, P.A. since 1970. He 
received his B.A. degree, magna 
cum laude, from the University of 
Miami in 1967, and his J.D. degree, 
cum laude, from the Harvard Law 
School in 1970. Mr. Kravitz was 
a 1967 Woodrow Wilson Fellow in 
the field of political science. 

All opinions expressed in this 
column are those of the author and 
do not necessarily reflect the opin- 
ions of the Tax Section. Tax Law 
Notes is written on behalf of the 
Tax Section, Sydney S. Traum, 
editor, and Norman H. Lipoff, 
chairman. 
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reasonable and equitable, will 
pay compensation in excess of that 
permitted by law. Since such 
excess payments may subject both 
the professional association and 
the physician-employee to both 
civil and criminal penalties,? and 
may be disallowed as deductions 
to the corporation,’ it is critically 
important to understand the limi- 
tations placed on such pay prac- 
tices. This is especially true in 
three of the most common areas 
or compensation planning: 


(1) Contributions to  quali- 
fied pension and profit-sharing 
plans; 

(2) permissible bonus pay- 
ments to physician-employees; 
and 

(3) large annual increases paid 
to newly-employed physicians 
leading, eventually, to full parity 
with other physicians in the pro- 
fessional association. 


Pension and Profit-Sharing Plans 


The raison d'etre of the profes- 
sional association has been the 
use of qualified pension and 
profit-sharing plans. By contribu- 
ting up to 25 per cent of base com- 
pensation to qualified plans, 
physicians can defer paying taxes 
on unneeded dollars, and as 
trustees of the plans, can invest 
the monies contributed, tax-free, 
until ultimate distribution. The 
imposition of wage controls, how- 
ever, has to a great extent limited 
the usefulness of pension and 
profit-sharing plans by placing 
limits on the amounts of contribu- 
tions which can be made under 
both existing plans and newly- 
adopted plans, even where such 
contributions are determined by 
a formula established prior to the 
imposition of wage controls.4 

Contributions to qualified pen- 
sion and profit-sharing plans, 


together with contributions to cer- 
tain group insurance plans, are 
termed “qualified benefits” 
under the wage control regula- 
tions and are given “preferential” 
treatment.5 Accordingly, con- 
tributions to existing qualified 
benefit plans can increase not 
only by the 5.5 per cent annual 
aggregate increase permitted for 
all wages, but also by an addi- 
tional amount known as _ the 
“qualified benefit standard,” 
equal ordinarily to between .7 per 
cent and 2.2 per cent of the “base 
compensation rate® of the plan 
participants.’ 


Certain contribution increases 
are not chargeable against the per- 
missible increase in contribu- 
tions. For instance, upward ad- 
justments are allowed in contribu- 
tions to qualified profit-sharing 
plans based on the highest con- 
tribution made during the three 
preceding plan years (adjusted for 
a change in the composition of the 
work force covered by the plan.® 
In addition, those increases in 
contributions necessary to main- 
tain existing benefit levels (e.g., 
higher insurance rates for the 
same coverage, or changes in pen- 
sion contributions due to changes 
in actuarial assumptions) are 
not chargeable.® Any increase 
attributable to the secondary 
effect of increases in base salary, 
however, is chargeable against 
the permissible increase.'° 


It should be noted that there is 
ordinarily no problem in main- 
taining pension and profit-sharing 
contributions at levels represent- 
ing existing percentages of base 
compensation, even if the dollar 
amounts of such contributions 
increase. If dollar increases in 
such contributions are based on 
salary rates which have increased 
in conformance with the basic 5.5 
per cent wage control guidelines, 
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then such contributions would 
automatically conform with the 
guidelines. Only when the level 
of contributions, as a percentage 
of base salary, increases do the 
controls cause problems. In that 
event, the additional permissible 
dollar increase above 5.5 per cent 
is limited to the qualified benefit 
standard." 

The establishment of new 
“qualified benefit plans” and the 
limits on contributions thereto 
depend on whether the plan is 
adopted by an existing profes- 
sional association or a newly- 
incorporated professional asso- 
ciation. As to existing profes- 
sional associations, in order to 
permit at least some significant 
initial funding of newly-adopted 
qualified benefit plans, the reg- 
ulations permit a qualified benefit 
standard of up to 5 per cent of base 
compensation per year until con- 
tributions reach the 10 per cent 
level, at which point the ordinary 
qualified benefit standard would 
be applicable.!? 

This higher qualified benefit 
standard is also available to new 
professional associations estab- 
lishing plans. Moreover, a newly- 
incorporated professional associa- 
tion may have much greater flexi- 
bility in adopting pension and 
profit-sharing plans, especially 
when the physician is starting out 
in private practice and is not 
incorporating a pre-existing sole 
proprietorship or partnership. 
Under such circumstances the 
physician and his employees are 
“new employees” whose permis- 
sible initial compensation is 
measured by the compensation 
paid to comparable employees 
holding comparable positions." 
This standard is so vague that 
almost any reasonable initial level 
of total compensation would be 
defensible. Furthermore, the ini- 
tial total compensation so paid 
may be allocated in any manner 
between salary and fringe 
benefits, so that if the employer 
so desires he can allocate enough 
dollars of each employee’s per- 
missible compensation toward 
maximum contributions to newly- 
adopted pension and _profit- 
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sharing plans, so as to fully fund 
the plans from the start. 


Some confusion surrounds the 
funding of plans adopted by a 
newly-incorporated professional 
association which is the successor 
of a pre-existing sole proprietor- 
ship or partnership. In that situa- 
tion the nonphysician employees 
are not treated as new employees, 
but as existing employees whose 
permissible compensation _ is 
measured by that received prior 
to incorporation.'* Similarly, the 
total permissible amount of com- 
pensation which can be paid to 
the physician who becomes a 
shareholder-employee of the 
association is measured by the 
total income he received as a 
proprietor of his previously unin- 
corporated practice.45 Therefore, 
any contributions to a newly- 
adopted pension and _profit- 
sharing plan above the qualified 
benefit standard of 5.5 per cent 
would require a corresponding 
reduction in the remaining com- 
pensation of the employees. 

While the physician-employee 
may well choose to allocate a por- 
tion of his income to qualified 
plans even if it means a reduction 
in his remaining compensation, it 
is doubtful that nonphysician 
employees would want a portion 
of their present salaries also 
allocated as contributions to the 
qualified plans. In that case any 
contributions made for nonphysi- 
cian employees without an offset- 
tingreductionintheirbase salaries 
would violate the law to the extent 
such contributions exceeded the 
qualified benefit standard. An 
attempt by the physician to fund 
the excess contributions for 
nonphysician employees with 
dollars obtained by further reduc- 
ing his present compensation 
would probably fail under a Pay 
Board Ruling which seems to pre- 
clude offsets between the com- 
pensation of physician and 
nonphysician employees of a 
newly-incorporated proprietor- 
ship, unless it can be shown 
that prior to incorporation physi- 
cian and nonphysician employees 
were treated as one “employee 
unit” for purposes of compensa- 


tion planning. The presumption 
under the regulations is that 
physician and _nonphysician 
employees constitute separate 
employee units after incor- 
poration.'® 

Therefore, the establishment 
by a newly-incorporated profes- 
sional association of a fully funded 
nondiscriminatory qualified plan 
which would result in increasing 
the total compensation of non- 
physician employees by more 
than 5.5 per cent plus the qual- 
ified benefit standard may well be 
a violation of the wage controls 
as to the nonphysician employees 
(unless the base salaries of the 
nonphysician employees are cor- 
respondingly reduced). This is 
true even if the total dollars paid 
in respect of all employees of the 
professional association do not 
exceed the amount of income paid 
to the employees and physicians 
prior to incorporation by more 
than 5.5 per cent plus the qual- 
ified benefit standard. Prior to 


funding such plans, it would be 
wise to seek a ruling from the Pay 
Division of the Cost of Living 
Council as to whether, under the 
given circumstances, the physi- 
cian and nonphysician employees 
can be considered part of a single- 


employee unit. Furthermore, 
even if they are considered to con- 
stitute two separate employee 
units, there are indications that 
the Pay Division would rule sym- 
pathetically on a request for an 
exception which would allow the 
adoption of a newly-incorporated 
professional association of a fully 
funded pension or profit-sharing 
plan so long as the total dollars 
paid as present and deferred com- 
pensation to all employees (in- 
cluding nonphysicians) of the pro- 
fessional association do _ not 
exceed the total dollars paid to 
them prior to incorporation by 
more than 5.5 per cent plus the 
qualified benefit standard. 


THE LRS NEEDS YOU 


The statewide Lawyer Referral 
Service is constantly seeking new 
members for the statewide panel. 
Write The Florida Bar Lawyer Re- 
ferral Service for information and 
an application, Tallahassee 32304. 
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TAX LAW NOTES—wage control problems 


Bonuses 


Prior to the imposition of wage 
controls, the primary battle con- 
cerning compensation paid 
by professional associations, 
involved the treatment of the 
year-end “bonus” paid to share- 
holder-employees. Were such 
payments deductible as reason- 
able compensation paid to 
shareholder-employees in recog- 
nition of increased productivity, 
or were such payments not really 
earned compensation but divi- 
dends disguised as compensa- 
tion to avoid double taxation? 
Until now, the Internal Revenue 
Service has had considerable dif- 
ficulty in prevailing on this issue. 
The imposition of wage controls, 
by strictly limiting the amount of 
bonuses which can be paid, will 
likely not only tip the balance in 
favor of the IRS, but may well ren- 
der the entire controversy moot. 

As is the case with contributions 
to qualified pension and profit- 
sharing plans, bonus practices, 
otherwise known as forms of “in- 
centive compensation,”!7 are 
given special attention under the 
wage control regulations. 

The limitations on bonus pay- 
ments are treated differently from 
the limitations on base salary 
rates. Rather than imposing a 
strict 5.5 per cent year-to-year 
limitation on the amount of 
increase in bonuses which can be 
paid, the incentive compensation 
regulations relate permissible 
bonus increases to a “base year 
amount.” 


As to bonus plans or practices 
in effect on November 14, 1971, 
the regulations require the selec- 
tion of a base year amount by the 
corporation. This is the amount 
paid in bonuses during any one 
of the three bonus years ending 
prior to November 14, 1971 
(known as the “base year”) for 
which the bonus program was in 
effect.!® For the first year ending 
after November 14, 1971, bonuses 
are limited to an “allowable 
amount” which is the base year 
amount plus 5.5 per cent of the 
base year amount.!® For all sub- 
sequent years bonuses are limited 
to the “allowable amount” paid 
in the first year plus 5.5 per cent 
of that amount, subject to a further 
adjustment to reflect changes in 
the number of employees par- 
ticipating in the bonus program 
during such subsequent bonus 
year as compared to the number 
of employees participating in the 
bonus program during the base 
year.?° 

In addition to this initial limita- 
tion on the permissible amount of 
bonus payments, there is an over- 
all ceiling on bonuses which can 
be paid under programs in exis- 
tence on November 14, 1971. In 
the event that the employer had 
a clear and definite formula dur- 
ing the base year which set the 
maximum amount of bonuses 
which could be paid, the applica- 
tion of that formula places a ceil- 
ing on the amount of bonuses 
which can be paid in subsequent 
years. Furthermore, if no such 


THE DANGER IN SPECIALIZING ... 


You come to know more and more about less and less . 


.. until you know 


everything about nothing! The Jealous Mistress brings you a dozen or so late and 
lucid cases on all subjects from all jurisdictions every month. Notes on pertinent 
late cases follow main cases to broaden your view. Take your Jealous Mistress 
to breakfast. $20.00 per year. Send deductible $2.00 for sample. The Jealous 
Mistress, Box 487, Dept. F, Chapel Hill, N. C. 27514. 


clear and definite formula existed, 
an artificial formula is imposed 
based on the ratio between pre-tax 
profits and bonuses paid during 
the base year.?! 

Any bonus payments granted in 
excess of the permissible levels 
computed under the regulations 
are allocated among the em- 
ployees_ participating in the 
bonus program and_ charged 
against the 5.5 per cent permissi- 
ble increases in their base salary 
rates.22, the increase 
(together with any exceptions 
which may be applicable) has 
been used, no additional bonus 
payments may be made. 

As to the adoption of bonus 
programs after November 14, 
1971, and the computation of per- 
missible bonus levels thereunder, 
the regulations require submis- 
sion of such programs to the Cost 
of Living Council, even when 
anticipated bonus payments 
would not increase total compen- 
sation by more than 5.5 per cent.” 

Only when hardship or some 
other extenuating circumstances 
can be proven, will the Cost of 
Living Council approve a new 
bonus program under which 
bonus payments can be _ paid 
above the permissible annual 
increase. An attempt to institute 
a bonus program for the purpose 
of paying additional compensa- 
tion to employees is really an 
application for an exception to the 
regulations. 


Submitting Bonus Programs 


The procedures for submitting 
such bonus programs to the Cost 
of Living Council differ, depend- 
ing on the commencement date 
of the business enterprise and the 
adoption date of the bonus 
program. 

Fora professional association in 
existence prior to November 14, 
1972, or which succeeds another 
business entity in existence prior 
to that date, approval must be 
obtained from the Cost of Living 
Council before any bonus pro- 
gram may be adopted. The re- 
quest for approval should contain 
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all pertinent information concern- 
ing the proposed bonus program 
including the aggregate amount of 
bonuses to be paid during the first 
year and the basis upon which 
bonuses are to be computed. 


Furthermore, if applicable, jus- 
tification should be included for 
permitting bonus payments under 
the program to be paid in addition 
to, and not in lieu of, base salary 
increases of 5.5 per cent per year. 
If the bonus program is approved, 
the amount approved for payment 
during the first 12 months covered 
by the program is the “base year 
amount” upon which permissible 
bonus payments in subsequent 
years are based.?4 


For a professional association 
which was incorporated after 
November 14, 1971, and was not 
the successor to any other busi- 
ness entity, no advance approval 
is necessary, provided that the 
bonus program is adopted and 
reported to the Pay Division of the 
Cost of Living Council within 90 
days of incorporation. Such re- 
port must contain essentially 
the same information as in re- 
quests for approval by existing 
associations.25 Unless an unfavor- 
able response is received from the 
Cost of Living Council, the 
amount paid during the first 12 
months of the bonus program 
becomes the “base year amount” 
upon which permissible bonus 
payments in subsequent years are 
based. If the bonus program is not 
adopted and reported within 90 
days of incorporation, prior 
approval must be obtained for its 
subsequent adoption. 


The prerequisites for the adop- 
tion of bonus programs by profes- 
sional associations which succeed 
partnerships or single proprietor- 
ships which began after No- 
vember 14, 1971, are unclear. 
If the date of establishment of the 
business is deemed to be the date 
of incorporation, then the 90-day 
reporting procedure would be 
available. If the date of establish- 
ment of the business is deemed 
to be the date on which the pre- 
decessor partnership or _pro- 
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prietorship commenced business, 
then the association would be an 
existing entity for which prior 
approval would be necessary. 
While it is understood that the Pay 
Division of the Cost of Living 
Council may be flexible in its 
interpretation of the regulations, 
and may only require reporting of 
such programs within 90 days of 
incorporation, to avoid the risk of 
violating the regulations and pos- 
sibly making an illegal payment, 
the cautious approach is to 
request prior approval of any 
bonus programs adopted pursuant 
to incorporation under such cir- 
cumstances.”® 


Pay for New Physicians 


One of the most perplexing 
problems confronting medical 
professional associations under 
current wage controls is the com- 
pensation to be paid physicians 
newly employed by the as- 
sociation. Typically, the new 
doctor enters into an employment 
agreement with the association 
which provides for large annual 
increases in compensation lead- 
ing ultimately to full parity with 
the shareholder-physicians and 
an opportunity to become a 
shareholder in the corporation. 
This typical arrangement, how- 
ever, collides head-on with the 
wage control regulations. 


There ordinarily is no problem 
in setting the first year’s level 
of compensation for the new 
physician, as longas the total com- 
pensation package paid to him can 
be justified in terms of compensa- 
tion paid to other new physicians 
in similar positions.27 The prob- 
lems arise in the subsequent years 
for which increases in compensa- 
tion are strictly limited. There- 
fore, the lawyer must carefully 
structure the employment agree- 
ment and the first year’s compen- 
sation thereunder to afford max- 
imum flexibility for subsequent 
years. 


One obvious course to take is 
to set the initial salary of the new 
physician at as high a level as is 
possible. The higher-than- 


salary could be off- 


desired 
set by a lower—than—expected 
bonus at the end of the year. As 
indicated above, the amount of 
bonus dollars which may be paid 
in a given year is adjusted for an 


increase in the number of 
employees participating in the 
bonus plan. The upward adjust- 
ment is geared to the base salary 
of the new employee,”* but the 
extra bonus dollars available need 
not all be paid to the new 
employee. Accordingly, by setting 
a high salary level for the new 
physician, the other physicians 
would likely benefit from the 
availability of more bonus dollars 
at the end of the year. 


Furthermore, the after-tax 
amount of any additional salary 
received by the new physician 
could be keyed to the eventual 
purchase of stock in the profes- 
sional association. An arrange- 
ment conceivably could be struc- 
tured whereby the extra dollars 
received by the new physician 
could be paid in the year of receipt 
to the shareholder-physicians as 
option payments for the right to 
purchase stock in the future. Such 
option payments wouid either be 
applied to the ultimate purchase 
price of the stock if employment 
continues and the option is exer- 
cised, or would be forfeited if 
employment and the option are 
terminated.?® 


Once the salary level of the new 
physician is set, the salaries for 
all physicians, as a group, cannot 
increase by more than 5.5 per cent 
per year. If it is anticipated that 
only the salary of the new physi- 
cian is to increase until he reaches 
parity with the other physicians, 
the salary of the new physician 
can increase by an amount equal 
to 5.5 per cent of the total base 
salaries of all physicians in the 
professional association (not 
merely his own).*° 

If the amount of increase com- 
puted above is not sufficient, or 
if the other physicians intend to 
increase their own salaries by 5.5 
per cent, any increase to the new 
physician above 5.5 per cent pre- 
sents serious difficulties. One 
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avenue of approach would be to 
gear the annual increases in com- 
pensation of the new physician to 
increases in the responsibilities 
he will be assuming, thereby 
utilizing an exception in the reg- 
ulations for wage increases based 
on bona fide “promotions.”*! 
While this rationale might be 
defensible for a change in status 
between nonshareholder and 
shareholder-employee, with the 
additional obligations and _lia- 
bilities related to such a change 
in status, its use as a rationale for 
additional intermediate increases 
appears tenuous. 


Since the computation of the 5.5 
per cent permissible wage 
increase is based on an hourly 
wage figure,3? another approach 
might be to provide in the new 
physician's employment agree- 
ment that his wages be paid on 
an hourly basis. If, as may be the 
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case, the new physician’s hours 
increase as his patient load 
increases, his annual salary would 
thereby increase. To use _ this 
approach, however, would re- 
quire thorough documentation 
as to the actual increase in hours 
worked, as there is ordinarily a 
strong presumption that the hours 
of a salaried employee remain 
essentially constant for purposes 
of the wage control com- 
putations.** 


If Everything Else Fails 


If, after analyzing all of the pos- 
sible ways to pay compensation 
in compliance with the wage con- 
trol regulations it is determined 
that the maximum permissible 
amount payable falls far short of 
that desired, the ultimate ques- 
tions always posed are ““What can 
happen to us?” and “Should we 
apply for an exception?” 

The penalties which could be 
imposed are disastrous. There is 
acivil penalty of $2,500 which can 
be imposed for each violation 
(whether or not willfully commit- 
ted)*4 and a criminal penalty of 
$5,000 for each violation willfully 
committed.*5 Furthermore, a 
separate violation can be deemed 
to occur each time an illegal pay- 
ment is made; i.e., each pay check 
paid in excess of the permissible 
amounts or, where applicable, 
each check paid without filing the 
appropriate report or receiving 
the necessary approval.3* Add to 
that the possibility of a required 
refund of all illegal payments and 
the disallowance of tax deduc- 
tions resulting therefrom, and the 
result could be catastrophic.37 

In light of these potential 
penalties, it behooves profes- 
sional associations to comply 
strictly with the regulations. If 
such compliance results in an 
obviously inequitable situation, 
the best course of action is to seek 
an exception from the Cost of Liv- 
ing Council. While many lawyers 
are understandably reluctant to 
draw attention to their clients’ 
situations without some assurance 
of at least partial success, the 
cautious practitioner may have lit- 


tle alternative. In recognition of 
the harsh position in which medi- 
cal professional associations have 
been placed, and the realization 
that increased compensation to 
physician employees cannot be 
passed on to patients in the form 
of higher fees (which are strictly 
controlled), there are indications 
that the Cost of Living Council 
will view such requests with 
increasing sympathy. 


This article was submitted for 
publication prior to the imposi- 
tion of a 60-day freeze on prices 
announced on June 13, 1973. The 
new Presidential Executive 
Order and the regulations promul- 
gated thereunder do not relate to 
or affect the wage control matter 
contained in this article, but there 
are indications that at the end of 
the 60-day freeze, mandatory con- 
trol on wages may be extended 
to additional sectors of the 
economy. O 


FOOTNOTES 


Institutional” and “noninstitutional 
providers of health services” are. still 
covered by:mandatory Phase II Controls 
rather than the voluntary Phase III Con- 
trols. (6 C.F.R. § 130.62 (1973), 38 F.R. 
1479). Furthermore, the exemption for 
small businesses does not apply to pro- 
viders of health services. (6C.F.R. § 130.40 
(1973), 38 F.R. 1479). 

26 C.F.R. § 201.43 and § 201.42 (1972), 
37 F.R. 24960. 

3Revenue Ruling 72-236, I.R.B. 1972-20, 
disallows deductions for excess payments 
“willfully paid,” with that level of willful- 
ness necessary to subject “‘the payor to a 
criminal penalty.” Since the imposition of 
criminal penalties for wage control viola- 
tions is rare, the effectiveness of the 
revenue ruling is doubtful. However, an 
injunction may be obtained, without proof 
of willfulness, requiring the refund of 
excess compensation which would have 
the same net effect as a disallowance at 
the corporate level (though not resulting 
in dividend income to the refunding 
physician). (6 C.F.R. § 201.44 (1972), 37 
F.R. 24960). In light of the possibility of 
a disallowance, consideration should be 
given to the adoption of a corporate resolu- 
tion or provision in employment agree- 
ments requiring reimbursement of all pay- 
ments to shareholder-employees which 
are subsequently disallowed as deduc- 
tions to the corporation. 

4Revenue Ruling 73-147, I.R.B. 1973-13. 

56 C.F.R. § 201.59 (c) (1972), 37 F.R. 
24960. 

®The “base compensation rate” is the 
average hourly rate of compensation paid 
to employees including straight salary, 
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“qualified benefits” and nonqualified 
benefits such as vacation pay, premiums 
for overtime, etc., during the year 
immediately preceding the year in which 
a compensation increase is to be made. 
It is the base compensation rate of an 
employee unit which cannot increase by 
more than 5.5 per cent per year. 

76 C.F.R. § 201.59 (g) (1972), 37 F.R. 
24960. The qualified benefit standard is 
cumulative so that to the extent the dollars 
represented thereby are not contributed 
in the first year they can be added to the 
permissible contribution for the second 
year. After the second year, only the 
minimum qualified benefit standard of .7 
per cent of the base compensation is 
cumulative. (6 C.F.R. § 201.59 (q) (1972), 
37 F.R. 24960. 

86 C.F.R. § 201.59 (f) (2) 1972, 37 F.R. 
24960. 

96 C.F.R. § 201.59 (f) (1) (1972), 37 F.R. 
24960. 

106 C.F.R. § 201.59 (e) (1) (ii) (1972), 37 
F.R. 24960. 

1 Additional dollars can be contributed 
to qualified benefit plans to the extent 
employees forego permissible 5.5 per cent 
increases in the balance of their compensa- 
tion (e.g. salaries.) 

126 C.F.R. § 201.59 (g) (2) (1972), 37 F.R. 
24960. 

136 C.F.R. § 201.62 (c) (1972), 37 F.R. 
24960. 

144Pay Board Ruling 1972-82 (1972), 37 
F.R. 25004. 

15While this limitation is not explicitly 
stated in the regulations, it is implicit in 
several regulations and revenue rulings, 
and is understood to be the interpretation 
accepted by the Cost of Living Council. 

This interpretation is based on the 

definition of an “‘appropriate employee 
unit” which is a group of employees to 
whose aggregate salaries the wage control 
limitations apply. An individual within the 
unit can receive a compensation increase 
in excess of 5.5 per cent as long as the 
aggregate average increase for the unit 
does not exceed that permitted by the reg- 
ulations. 
The regulations define an “appropriate 
employee unit” as a group of “em- 
ployees . . . determined so as to pre- 
serve as nearly as possible, contractual or 
historical wage and salary relationships.” 
(6 C.F.R. § 201.2 (1972), F.R. 24960). Pro- 
prietors and partners of unincorporated 
enterprises are not deemed to be 
employees of those enterprises at all. 
(CLC Ruling 1972-111 (1972), 37 F.R. 
20836. Accordingly, unless it can be shown 
that prior to incorporation the proprietor 
and his employees had been treated as a 
single group for compensation purposes, 
it is likely that the  proprietor- 
turned-employee of the newly- 
incorporated professional association 
would be treated as a separate employee 
unit. (Pay Board Ruling 1972-82 (1972), 37 
F.R. 25004). 

176 C.F.R. § 201.72 (e) (1972), 37 F.R. 
24960. 


186 C.F.R. § 201.75 (b) (4) (i) (1972), 37 
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F.R. 24960. Dividends paid by Subchapter 
S corporations cannot be treated as bo- 
nuses for purposes of determining a base 
year amount. 

196 C.F.R. § 201.75 (b) (1) (i) (1972), 37 
F.R. 24960. 

206 C.F.R. § 201.75 (b) (3) (1972), 37 F.R. 
24960. 

216 C.F.R. § 201.75 (a) (1972), 37 F.R. 
24960. It is understood that this regulation 
may be modified to continue a permissible 
increase in bonuses of 5.5 per cent per 
year after the first two program years. 

226 C.F.R. § 201.75 (c) (2) (1972), 37 F.R. 
24960. 

23It is understood that modifications to 
the regulations are presently under con- 
sideration which would permit the adop- 
tion of bonus programs without submis- 
sion to the Cost of Living Council pro- 
vided that all payments thereunder are 
charged against the permissible anne 
increase in compensation. 

246 C.F.R. § 201.75 (b) (4) (ii) (1972), ‘37 
F.R. 24960. 

256 C.F.R. § 201.79 (a) (1972), 37 F.R. 
24960. 

26E ven if for purposes of reporting the 
bonus program the professional associa- 


tion is deemed a new organization, it is , 


likely that the permissible levels of com- 
pensation for the new corporation would 
be measured by the compensation paid by 
the predecessor entity (see footnote 16 


supra). Accordingly, unless an exception 
is obtained, the bonus payments would 
probably not be approved if bonus pay- 
ments, when added to all other compensa- 
tion paid by the “new” corporation, 
exceeded by more than 5.5 per cent the 
total compensation paid by the predeces- 
sor entity. 

276 C.F.R. § 201.62 (b) (1972), 37 F.R. 
24960. 

286 C.F.R. § 201.75 (b) (5) (1972), 37 F.R. 
24960. 

29Of course, this hypothetical structure 
may be subject to scrutiny as a device used 
to get more non-dividend dollars to the 
shareholder-physicians, possibly at capital 
gains rates, especially if the initially high 
salary paid to the new physician is of ques- 
tionable defensibility. 

footnote 16 supra. 

316 C.F.R. § 201.60 (b) (1972), 37 F.R. 
24960. 

326 C.F.R. § 201.55 (a) (1972), 37 F.R. 
24960. 

33Furthermore, if the hours worked by 
the other physicians are correspondingly 
reduced, there is no net increase in the 
hours worked by entire employee unit 
and, hence, no increase would be justified. 

346 C.F.R. § 201.43 (1972), 37 F.R. 24960. 

356 C.F.R. § 201.42 (1972), 37 F.R. 24960. 

366 C.F.R. § 201.41 (a) (5) (1972), 37 F.R. 
24960. 

376 C.F.R. § 201.44 (1972), 37 F.R. 24960. 


Chartered 1922 


Offices Located Throughout Florida 


Altamonte Springs — Boca Raton — Clearwater —- Cocoa — Coral Gables 
Crestview — Dade City — Daytona Beach — DeLand — Delray Beach 
Ft. Lauderdale — Gainesville — Indian Harbour Beach — Lake Park 
Lake Worth — Jacksonville — Jupiter — Kissimmee — Milton 
New Port Richey — Orlando — Pensacola — St. Petersburg — Sanford 
Seminole — Stuart — Tampa — Tavares — Titusville —- West Palm Beach 


475 


; 
: 
; 
2 
= 
i] 
j 
4 
} 
| 
a 
Pits: 
} 
} 
| 
| 
4 
} 
} 
| 
) 


News and Notes 
Lawyers’ Title Guaranty Fund 


LAW SCHOOL WORKSHOPS... Title 
Examination Workshops held during April and 
May at each of Florida’s law schools had record 
attendances. Three hundred law students 


attended the workshop at the University of 
Miami, 275 participated at the University of 


Florida, 225 attended at Florida State Univer- 
sity, and 130 were present at the Stetson work- 
shop. The growing numbers of students attend- 
ing the workshops and their active participa- 
tion in question sessions reflect their increas- 
ing interest in the real property field. This is 
heartening at atime when Florida real property 
activity is demanding more lawyers trained in 
this area of law. 


FTUB MEETING . . . Fund Senior Vice Presi- 
dent Harold A. Drees attended a special meet- 
ing of the Florida Title Underwriters Bureau 
on May 10 at the International Inn in Tampa. 
The group considered the recent rules relating 
to cost disclosure and title insurance promul- 
gated by the Insurance Commissioner on April 


16, 1973. 


SPECIALIZATION COMMITTEE MEETS... 
The Florida Bar Committee on Special- 
ization met at Fund Headquarters on 


June 9 to consider adopting a program of 


limited specialization. The program was to be 
presented to the Board of Governors at The 
Florida Bar Convention, according to Fund 
Vice President Robert H. Threadgill who is 
a member of the committee. 


DREES ADDRESSES LOAN ASSO- 
CIATION .. . On May 24, Fund Senior Vice 
President Harold A. Drees spoke to rep- 
resentatives of the Federal Savings and Loan 
Association of lower Central Florida at its 
monthly meeting at the St. Lucie Hilton. Mr. 
Drees’ discussion included coverage of mort- 
gagee title insurance policies, causes of claims 
under these policies and sample claims. He 
stressed that title insurance provides dual 
coverage; it compensates for loss resulting from 
certain kinds of title defects and it provides 
the insured with legal representation to defend 
against litigated claims made by third parties 
based on title defects insured against, regard- 
less of the merits of the claims. 


LEGAL SECRETARIES ... Mrs. Mary C. 
Bolton, Fund office supervisor, Joyce Newton 
and Miriam Wuthrich attended the annual con- 
vention of the Florida Association of Legal Sec- 
retaries held in Miami Beach on May 10-13. 
Mrs. Wuthrich was re-elected treasurer of the 
association. Other officers elected were: pres- 
ident, Pamela J. Hurst, Orlando; first vice pres- 
ident, Donna H. Crosby, Sanford; second vice 
president, Helen Meany, Hollywood; execu- 
tive secretary, Susan McNulty, Gainesville; 
and national director, Florence L. Milnamow, 
St. Petersburg. 


TITLE NOTE BY A FUND ATTORNEY... 


“OWNERSHIP OF VACATED PLOTTED 
STREETS” 


The general rule is that where a street origi- 
nally dedicated by one owner is discontinued 
through legal process, the abutting owners take 
the fee title to the center of the street in the 
absence of a clear intention to the contrary in 
the dedication. In Servando Building Co. v. 
Zimmerman, 91 So. 2d 289 (Fla. 1956), the 
court held that the rule applied when the plat 
legend provided that discontinued streets 
would revert to the ““dedicator, its successors 
and assigns.” 

In 1971, the First District Court of Appeal 
decided Peninsular Point, Inc. v. South Geor- 
gia Dairy Co-op, 251 So. 2d 690 (Ist D.C.A. 
Fla. 1971), which involved the right of compet- 
ing claimants to a vacated street. The dedica- 
tion on the plat had the following reversion: 

reserving unto itself, its heirs, successors, 
assigns, or legal representatives, the reversion or 
reversions of the same; whenever abandoned by the 
public or discontinued by law. 


The trial court applied the general rule and 
held that the owner of the abutting lots had 
better title to the vacated street. The appellate 
court reversed the trial court’s decision and 
held that a clear intention to the contrary was 
manifested in the language of the reversion 
found in the dedication and held that the 
dedicator had better title to the vacated street. 
The court distinguished the Servando case on 
the basis of a clear intent to retain the reversion 
on the part of the dedicator. 
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The holding in the Peninsular Point case is 
contrary to the position taken by some writers 
who consider that under the Servando case a 
reversion to the “‘dedicator, his successor and 
assigns” does not take a dedication out of the 
application of the general rule. See Sec. 9.70 
Florida Real Property Practice I (2d Ed. 1971). 
The conclusion was based on the assumption 
that the word “assigns” referred to remote 
grantees-purchasers from the dedicator of 
abutting lots to the street. 


Legislation in 1972 attempted to overcome 
the result of the Peninsular Point case in favor 
of the rule and result of the Servando case. 
Section 177.085, F.S. 1972 Supp., provides that 
a reversion unto the “dedicator or his heirs, 
successors, assigns or legal representative, or 
similar language” shall not take the dedication 
out of the application of the general rule. Sub- 
section 2 of the statute, relating to lands already 
platted or subdivided, provides that the holder 


of any reversionary rights (other than owners 
of abutting lots), in streets so platted shall have 
one year from July 1, 1972, to institute suit 
to establish or enforce his right, and failure 
to do so within such time will result in the 
termination of such reversionary interest. 


Doubt has been expressed as to the constitu- 
tionality of the retrospective operation of the 
statute as to dedications made prior to July 1, 
1972. in view of Biltmore Village v. Royal, 71 
So. 2d 727 (Fla. 1954), which held the retro- 
spective operation of Sec. 689.18, F.S., attempt- 
ing to cancel certain reverters to be uncon- 
stitutional. For that reason the statute probably 
will not generally be relied upon unless its 
constitutionality is upheld by the Florida Su- 
preme Court. Prospective operation of the 
statute appears to have contravened no con- 
stitutional provision. 


By the Staff of Lawyers’ Title Guaranty Fund 
Adv. 


Bond forms 


AGENT FOR DETAILS. 


reserve 
insurance Company 
P.O. Box 14000/Orlando, Florida 32807/Phone (305) 671-7300 
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News of the Local and State Judiciary 


The Florida Legislature created 
new judgeships effective July 1 to 
include two circuit and 14 county 
judgeships. The new circuit judges 
are for the 10th and 19th circuits and 
the county posts have been opened 
in Collier, Palm Beach, St. Johns, 
Hillsborough, Marion, Osceola, 
Leon, Escambia, Alachua, Martin and 
St. Lucie Counties, one each, and 
Dade County, which got three new 
seats. Broward County was denied a 
new circuit judgeship. 


U.S. Magistrate Joseph Hatchett of 
Jacksonville in May became a military 
judge in the Marine Corps Reserve 
following training at the Naval Justice 
School at Newport, R.I. He will sit 
on the military bench whenever his 
magistrate’s schedule permits. He 
holds the rank of major in the Marine 
Corps. 


Richard B. Muldrew has resigned 
as chief judge of the Eighteenth Judi- 
cial Circuit after serving only eight 
months. He will continue as a circuit 
judge. In May the members of the 
bench selected Dominick J. Salfi as 
the new chief judge to serve a one- 
year term. The post rotates among the 
circuit judges every July 1 


Carl R. Rudd has replaced Richard 
Schweikert as Mexico Beach city 
judge. Judge Schweikert resigned in 
April and Judge Rudd was sworn in 
by the city council. 


Governor Reubin Askew in April 
appointed Alan R. Schwartz to 
replace Miami Circuit Judge Leland 
Featherstone, who resigned from the 
Eleventh Circuit judgeship. 


The American Bar Association’s 
Judicial Administration Division is 
redoubling its efforts to encourage 
nonlawyer judges, magistrates, jus- 
tices of the peace and court adminis- 
trators to join ABA as_ judicial 
associates. Last year, the ABA House 
of Delegates voted to permit non- 
lawyers to participate in the 
association. 


Judicial associates are entitled to all 
the privileges of regular membership 
in the ABA Judicial Administration 
Division, except the right to vote and 
to be an officer or council member. 
Associates can be appointed to divi- 
sion committees, can participate in 
division programs and will receive 
the American Bar Journal, Judges’ 
Journal and the division's newsletter, 
Oyez! Oyez! 


Annual dues are $25 for judicial 
associates. They 

come associates of the Judicial 
Administration Division and may, at 
no extra cost, become associates of the 
National Conference of Special Court 
Judges or another appropriate divi- 
sion conference. 


Application forms can be obtained 
by writing to the Judicial Service 
Activities Division, American Bar 
Association, 1155 E. 60th St., 
Chicago, 60637. 


Largo Municipal Court Judge 
Daniel D. McMullen and Associate 
Municipal Judge Richard Moritz 
have resigned June 1 and August 1 
respectively. McMullen was in that 
post since 1968 and Moritz since 
1969. 


because you lack the time, 


DON’T ESCHEAT THAT MONEY! 


resources, 
heirs. All decedents leave surviving kin—either known or unknown. Identifying 
and tracing elusive heirs is tedious work better achieved by a professional 
genealogist. Try us first. Our fee is usually contingent on success. 


FIDUCIARY RESEARCH 249-N NW 10 Court (395-7478), Boca Raton, FL 33432 
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Judge Lewis B. Whitworth of 
Miami this summer will attend an 
intensive four-week course in post 
graduate level education conducted 
by the National College of the State 
Judiciary. The college is located in 
Reno, Nevada, and among the courses 
are: proceedings before trial, new 
developments in evidence, civil, fam- 
ily and criminal law and advanced 
concepts in court management and 
administration. 


Effective April 30 Judge Gary O. 
McKean resigned as Venice munici- 
pal judge. He was replaced by Judge 
Don O'Connell. Also in April the 
Venice city prosecutor, Raymond E. 
Miller, resigned and was replaced by 
Steven Summerfield. The city council, 
also named Richard Hazen as 
associate judge. 


Judge Woodie A. Liles of the 
Second District Court of Appeal in 
Lakeland was one of 25 judges from 
state supreme and appellate courts 
who attended a week-long advanced 
judicial seminar in Reno, Nevada, in 
May. The program was sponsored by 
the Appellate Judges’ Conference of 
the American Bar Association, the 
Louisiana State University Law 
School and the National College of 
the State Judiciary. More than 100 
appellate judges have participated in 
the series of four seminars sponsored 
by these groups. 


Joseph A. Rosier is the new judge 
of the Maitland Municipal Court. He 
succeeded Joseph Padawer, who 
became municipal judge for Winter 
Park in May. 


On May 10 the circuit judges of the 
Seventeenth Judicial Circuit by a 
majority vote elected Judge John G. 
Ferris as chief judge. He assumed the 
new duties on July 1, succeeding 
Judge James Minnet. 
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Local Bar Association Activities 


Clearwater Bar. The association pub- 
lished its first newsletter on May 23 
to keep its membership informed of 
activities of the association. It 
reported that lawyers of the area were 
to be honored at “Attorney Apprecia- 
tion Day” by the Clearwater- 
Largo-Dunedin Board of Realtors at 
lunch on June 13. The Cleawater Bar 
voted to establish a lawyer referral 
service to share office space with its 
legal aid society. Each attorney volun- 
teering to appear on the referral list 
will be charged $25 annually to help 
defray the costs of the service. 


Orange County Bar. This local bar 
recently sponsored a News Media- 
Bar Conference in conjunction with 
The Florida Bar. Greg Presnell served 
as coordinator for the program which 
brought together several Bar leaders 
and local newsmen. Florida Bar Presi- 
dent Wm. Reece Smith, Jr., of Tampa, 
discussed discipline, confidentiality, 
judicial polls and cameras in the 
courtroom, topics which have drawn 
heavy discussion at previous confer- 
ences around the state. Several local 
judges and lawyers also gave talks and 
Bob Williams of Florida Legal Ser- 
vices, Inc., and Doris Dudney, 
Florida Bar Prepaid Legal Cost Insur- 
ance Committee Chairman, discussed 
legal services during the luncheon 
program. 


First Judicial Circuit Bar. “Judicial 
Conduct” was the topic of an address 
by Judge John T. Wigginton at the 
April meeting of this group. Judge 
Wigginton of the First District Court 
of Appeal formerly practiced in Santa 
Rosa County. 


Florida Government Bar. Clinton 
Coulter of Tallahassee is the new 
president of the Florida Government 
Bar Association. He was installed at 
the association’s June meeting and 
took office on July 1. Other officers 
elected in May were Delphene Strick- 
land, vice’ president; Bjarne 
Andersen, secretary, and David. Red- 
stone, treasurer. 
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St. Johns Co. Bar. Malcolm L. 
Stephens, Jr., of St. Augustine has 
replaced Charles B. Evans as presi- 
dent of the St. Johns County Bar 
Association. Also elected in May were 
James G. Sisco, vice president, and 
David G. Conn, secretary-treasurer. 


Charlotte County Bar. James E: 
Moore III has been replaced by E. 
David Johnson of Punta Gorda as 
president of this local bar. Others 
elected in May were David E. Olm- 
stead, Port Charlotte, president-elect; 
and Guy S. Emerich, Punta Gorda, 
secretary-treasurer. 


Hendry-Glades Bar. On June | James 
C. Fountain of Moore Haven became 
president of this local bar. The new 
vice president is B. Alford Wood, 


Clewiston, and_ the secretary- 
treasurer is Sanford M. Swerdlin, 
Clewiston. 


Palm Beach Bar. This local bar 
association at its annual May banquet 
honored E. Harris Drew, retired chief 
justice of the Florida Supreme Court. 
Justice Drew began his practice in 
Palm Beach County at the age of 19 
and was city attorney for Palm Beach 
for 28 years before being appointed 
to the Supreme Court. He is celebrat- 
ing 50 years of practice in Florida this 
year. John C. West, Governor of South 
Carolina, was a special guest at an 
earlier May meeting. At the April 
meeting of this bar the association 
voted to revoke its local minimum fee 
schedule. 


Former Justice E. Harris Drew was the installing officer in May for these 
new leaders of the Palm Beach County Bar. Front row, left to right, are Peter 
Van Andel, president-elect; Ray Royce, president; Edward D. Lewis, outgoing 
president; and Larry Klein, secretary. Second row, Ted Babbitt, treasurer; 
F. Martin Perry, director; John Beranek, director, and back row, Sidney A. 
Stubbs, Jr., director. Justice Drew was honored at the annual banquet on 
the occasion of his 50th year of practice in Florida, 28 of which were in 
Palm Beach County. Also honored were Judges F. A. Currie and Russell O. 
Morrow, and Harry W. Stewart, Jr., and George B. Mehlman, who received 


40-year certificate awards. 
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NEWS OF THE BENCH AND BAR—local bar association activities 


Dade County Bar. Irwin J. Block has 
been installed as president of the 
Dade County Bar Association, suc- 
ceeding Robert A. White. Other 
officers installed were Ben E. Hen- 
dricks, Jr., president-elect; Leland E. 
Stansell, Jr., second vice-president; 
David C. Goodwin, third vice- 
president; Guy B. Bailey, Jr., sec- 
retary, and James F. Crowder, Jr., 
treasurer. 

New directors of the association are 
William O. Mehrtens, Jr., Charles F. 
Sansone, Wm. L. Gray III, Albert D. 
Quentel, Robert E. Venney, John S. 
Chowning, Thomas H. Wakefield and 
George N. Jahn. 

Among the new 
programs to be 
initiated by pres- 
ident Block is a 
re-examination of 
the fair trial-free 
press issue. Other 
proposed projects 
include the ap- 
pointment of spe- 
cial committees to BLOCK 
study and make recommendations the 
association should take concerning 
minority groups and the law, no-fault 
auto insurance, prepaid group legal 
services and judicare and pro bono 
publico programs. 


The 1973-74 president of the Hillsborough County Bar Association, Ronald 
D. McCall, right, is presented with a gavel by Neil C. McMullen, chief judge 
of the 13th Judicial Circuit, at the installation ceremonies in June. 


New president, John M. McNatt, Jr., and president-elect, James M. McLean, 
Jr., present a plaque of appreciation to retiring president, James C. Rina- 
man, Jr., on behalf of the Jacksonville Bar Association. 


Jacksonville Bar. Melvin P. Reid, 
Ph.D. and president of a Jacksonville 
consulting firm, was the guest speaker 
at the May 18 meeting of this bar 
group. His topic was “What Makes 
Lawyers Tick.” The May meeting was 
the annual election meeting of the 
association. John M. McNatt, Jr., 
assumed the presidency and James 


M. McLean, who was unopposed, 
became the president-elect. Those 
elected to seats on the Board of Direc- 
tors included Charles C. Howell III, 
L. Peter Johnson, Rutledge R. Liles, 
James F.. Mosley, Walter L. Robinson, 
Robert T. Smith, Jr., and Charles T. 
Milford, Jr. They assumed their 
duties on July 1. 


Hillsborough County Bar. At the May 
election meeting Leonard H. Gilbert 
was named president-elect. He will 
assume the presidency in 1974. 
Ronald D. McCall was installed as 
president of the bar at the annual 
installation banquet June 8 at the 
Tampa Yacht and Country Club. The 
entire 1973-74 slate of officers 
includes Don M. Stichter, vice pres- 
ident; Lawrence J. O'Neil, secretary, 
and Albert C. O'Neill, Jr., treasurer. 
The executive board now includes 
Ronald K. Cacciatore, John M. 
Gilbert, Benjamin H. Hill 11, Joseph 
E. Melendi, H. Lee Moffitt, Stephen 
W. Sessums and Gary M. Witters. 
Dot Vines, executive secretary 
of the local bar, reports that 
Hillsborough Community College 
will offer a legal technology cur- 
riculum in the fall. Another long- 
pending project of the bar, the publi- 
cation of a probate book, recently 
came to fruition. Copies of “How 
to Live—And Die—With Florida 
Probate” are now available. Written 
for the nonlawyer, it answers ques- 
tions about probate, such as how to 
make a will, and explains Florida and 
federal estate taxes.John Arthur Jones 
was chairman of the committee which 
prepared the 20-chapter book. 
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Partnerships & Associations 


Effective March 31, John McQuigg 
resigned from Shackleford, Farrior, 
Stallings & Evans, P.A. and opened 
his own office under the name of John 
McQuigg, P.A. The office is located 
at 512 Barnett Bank Building, 1000 
N. Ashley St., Tampa 33602, tele- 
phone 223-5674. 


Ray J. Peacock, admitted last 
October, has become associated with 
the Clearwater firm of Goza, Hall & 
Watts, P.A. in the First Federal 
Building. 


Richard H. Merritt announces the 
formation of a _ partnership with 
Thomas E. Johnson to engage in the 
general practice of law under the 
name of Merritt & Johnson. They are 
located in the Lawyers Building, 314 
S. Baylen St., Pensacola 32501. The 
telephone number is 432-7661. 


As of May 1 the partnership of 
Grevoir & Prince, Ft. Lauderdale, 
became a professional association. 
Grevoir & Prince, P.A., has offices at 
100 S.E. 6th Street. 


Dennis J. Rogers has relocated his 
law office from 5801 Margate Blvd., 
Margate, to 2366 W. Oakland Park 
Blvd., Ft. Lauderdale. His new tele- 
phone number is 733-2931. 


Louis J. Ferris, Jr., and Robert J. 
Buonauro announce the formation of 
a partnership to be known as Law 
Offices of Louis J. Ferris, Jr., and 
Robert J. Buonauro, P.A., at 125 S. 
Court Ave., Orlando. The firm opened 
April 1 with the telephone number 
of 424-2431. 


John A. McDermott has been dis- 
charged from the Army Judge 
Advocate General’s Corps and has 
been admitted to practice’ in 
Colorado. He is now associated with 
Fredrickson & Johnson, First 
National Bank Bldg., Canon City, 
Colorado 81212. McDermott was 
admitted to The Florida Bar in 1969 
and served four years in the Army 
JAG. 


Michelle P. Friedlander, formerly 
with Rosen & Rivkind, has become 
associated with the Miami Beach firm 
of Meyer, Weiss, Rose & Arkin. 
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The Jacksonville law firm of 
Mathews, Osborne & Ehrlich 
announces that J. Richard Moore has 
withdrawn from the firm, which will 
continue the practice of law under the 
name of Mathews, Osborne, Ehrlich, 
McNatt, Gobelman & Cobb. Offices 
remain in the American Heritage Life 
Building. 


Thomas W. Gibson has withdrawn 
from the firm of Robert D. Melton & 
Associates, P.A., in Orlando. Joseph 
E. Neduchal, a recent admittee, has 
joined the firm as an associate. The 
firm’s mailing address is P.O. Drawer 
1032 and the telephone number is 
241-5389. 


John J. DiVito and Charles E. H. 
Beck announce that Michael F. 
Novilla has become associated with 
them in the general practice of law 
at 3601 Central Ave. in St. Peters- 
burg, telephone 896-5125. 


John P. Corcoran, Jr., William E. 
Henson, Jr., and William C. Blake, Jr., 
have formed the partnership Cor- 
coran, Henson & Blake. Offices are 
located at 812 Barnett Bank Bldg., 
1000 N. Ashley Dr., Tampa 33602. 
Their telephone number is 223-1431. 


Jeffrey M. Fenster is now associated 
with the law firm of Trager & 
Schwartz, 301 Arthur Godfrey Rd., 
Miami Beach. He formerly was 
associated with the firm of Aronovitz, 
Silver & Booth. 


Andrew I. Friedrich, former 
assistant attorney general for the State 
of Florida, is now associated with 
Stone & Seligman, P. A., 125 N. 46th 
Ave., Hollywood 33021. 


The law firm of Van Gerpen & 
Bovis of Atlanta, Ga., announces that 
Steven J. Kyle, formerly an associate 
with the firm, has now become a 
partner. Kyle and Bovis are members 
of The Florida Bar. 


John W. Caven, Jr., on April 1 
became associated with the firm of 
Coftman & Jones, 2065 Herschel St., 
Jacksonville 32204. He formerly was 
with the firm of Marks, Gray, Conroy 
& Gibbs. 


Frederick Zeiger, 1. Eric Leef and 
Mitchell S. Zeiger have formed a part- 
nership, Zeiger, Leef & Zeiger, with 
offices at 420 Lincoln Rd., Suite 235, 
Miami Beach 33139. The firm tele- 
phone number is 531-0472. 


Stuart Z. Grossman, a_ recent 
graduate of the University of Miami 
School of Law, has joined the firm of 
Spence, Payne & Masington, P.A., as 
an associate. The firm maintains 
offices at 25 W. Flagler St. in Miami, 
telephone 377-0641. 


The law firm of Kinsey, Vincent & 
Pyle announces that S. LaRue Wil- 
liams has become a partner in the 
firm, now known as Kinsey, Vincent, 
Pyle & Williams. Offices remain at 42 
S. Peninsula Dr., Daytona Beach. 


FINANCIAL PRINTING 
Specialists in 
SECURITIES AND EXCHANGE 
COMMISSION REGISTRATIONS 


Convention Press, Inc. 
We have had the privilege of 
printing The Florida Bar Journal 
for the past eight years 


TELEPHONE 904 / 354-5554 
2111 NO. LIBERTY STREET 
JACKSONVILLE, FLA. 32206 
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Harold W. Long, Jr., announces the 
relocation of his offices to Suite 35, 
Monterey Plaza, 391 W. Monterey 
Rd., Stuart 33494. His mailing ad- 
dress and phone number are P. O. 
Drawer 1258, 287-5225. 


Frank Ragano has removed his 
Tampa office to the Decoa Building, 
Suite 309, 1411 N. West Shore Blvd., 
Tampa 33607. 


Anthony J. Beisler and Gerald R. 
Wells announce the relocation of their 
offices to 1650 N.E. 26th St., Ft. 
Lauderdale 33305, telephone 565- 
1607. 


The law firm of Myers, Kaplan, 
Porter, Levinson & Kenin has moved 
to the Brickell Executive Tower, 1428 
Brickell Ave., Miami 33131. The tele- 
phone number is 371-9041. 


Martin J. Leavitt, a member of The 
Florida Bar since 1967, practicing 
with Robert A. Sullivan in Detroit, 
Mich., has removed his law offices to 
Northville, Mich. Sullivan & Leavitt, 
P.C., is now located at 22375 Hag- 
gerty Rd., P.O. Box 400, Northville, 
Mich. 48167. 


Herbert E. Kaufman announces the 
relocation of his offices to 1621 
DuPont Bldg., Miami 33131. He is 
associated with Forney B. Stafford, 
P.A., telephone 379-6551. 


Robert E. Carrigan announces the 
opening of offices for the general 
practice of law at 5415 S.W. 13th St., 
Gainesville 32601. His telephone 
number is 373-8800. 


Office Openings and Removals 


NEWS OF THE BENCH AND BAR—office openings & removals 


Karl B. Grube is now engaged in 
the practice of law with offices at 4154 
Central Ave., St. Petersburg 33711. 
His telephone number is 822-8205. 


Rice & Kreidler, P.A., on July 1 
moved its Jacksonville office to 4140 
Woodcock Dr. The new telephone 
number is 396-7035. The firm’s office 
in St. Augustine remains at the 
Exchange Bank Bldg. 


James K. Freeland, formerly of the 
firm of Moran & Freeland, announces 
the opening of his law office at 26 
Wall St., Suite 205, Orlando, tele- 
phone 425-8604. 


Richard R. Snyder, formerly 
assistant state attorney for the 11th 
Judicial Circuit, announces the open- 
ing of an office for the practice of law 
at Caldwell Plaza, 7000 S.W. 62nd 
Ave., S. Miami. His mailing address 
is P.O. Box 59 and the telephone 
number is 665-6243. 


Henry W. Krystow announces the 
relocation of his offices to 401 City 
National Bank Building, 25 W. 
Flagler St., Miami 33130, telephone 
379-8353, where he will be of counsel 
to the firm of Bolles, Goodwin, Rys- 
kamp & Welcher, P.A. 


Johnson & Blakely is a new partner- 
ship with offices opened at 20 N. Ft. 
Harrison in Clearwater. The phone 
number for Timothy A. Johnson, Jr., 
and John T. Blakely is 441-2440. 


Coffman & Jones announces the 
new location of its offices at 2065 
Herschel St., Jacksonville 32204. The 
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new firm telephone number is 389- 
5161. 


Robert C. Parker, Jr., announces 
the opening of his law offices at Suite 
106-S, Monticello Square, 1016 
Thomasville Rd., Tallahassee 32303, 
telephone 222-4062. He made the 
move on June 1. 


Lawyers in the News 


David Hannan, Richard Conner 
and Corinne Korn been 
appointed part-time assistant city 
attorneys and assistant city prose- 
cutors for Pompano Beach. City 
Attorney S. Charles Adams made the 
appointments in April. Hannan prac- 
tices in Oakland Park, Conner is from 
Ft. Lauderdale and Ms. Korn resides 
in Coral Springs. 


Jerry T. Lockett, formerly of Tampa, 
has informed the Journal that as of 
September 1, 1973, he has resigned 
his position as assistant dean and 
assistant professor of law at the 
University of Connecticut School of 
Law. In September he will be attend- 
ing Columbia Law School in New 
York City as a candidate for the doc- 
toral degree in law. Upon acquiring 
the J.S.D. he hopes to become a pro- 
fessor of law. He maintains his resi- 
dence at 22 Lakeshore Dr. in Far- 
mington, Conn. 


Stephen A. Mack, who formerly 
practiced law in Seattle, Wash., was 
admitted to The Florida Bar in May 
and became associated with the firm 
of Robert R. Hagaman, P.A., 3050 N. 
Tamiami Tr., Naples 33940. His 
office telephone number is 642-5103. 


One June 1 C. Patrick Woosley, 
became associated with the Los 
Angeles law firm of Lawler, Felix & 
Hall, 800 Standard Oil Bldg. He most 
recently served as a manager of taxes 
for Latin America for the tax depart- 
ment of Gulf Oil Corp. He was 
admitted to The Florida Bar in 1972, 
and formerly resided in Coral Gables. 


A University of Miami law school 
scholarship has been named in honor 
of professor Daniel E. Murray, a 
long-time member of the faculty. The 
scholarship will be awarded to the 
student editor-in-chief of the UM Law 
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Review. Murray has been faculty 
advisor to the publication for the past 
15 years. He joined the law faculty 
as an instructor in 1950. 


Leonard Robbins of Hollywood 
recently was named to another two- 
year term on the Small Business 
Advisory Council of Miami. He is a 
member-at-large. 


G. MacKenzie Rast of Leesburg and 
assistant state attorney for the Fifth 
Judicial Circuit, is teaching a course 
in criminal law at the Lake-Sumter 
Community College. The 12-week 
credit course began in May. As 
assistant state attorney, he is in charge 
of criminal intake and prosecution in 
the Lake County court. 


More than 200 friends of James T. 
Vocelle of Vero Beach attended a 
dinner in May honoring him for 50- 
years of service to his church and com- 
munity. The dinner was sponsored by 
the Knights of Columbus, an organiza- 
tion that has bestowed upon 
Vocelle its highest national honors. 
Vocelle will note 50 years as a 
member of The Florida Bar next year. 


On March 21 Leon D. Black, Jr., 
Miami, and Ernest W. Welch, Panama 
City, were inducted as Fellows of the 
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FLORIDA NORD 
BAR REVIEW COURSE 


Florida’s largest and most experienced Bar Review Course, featuring 
individual cassette lectures, live lectures near the site of each Florida 
Bar Examination (optional), comprehensive printed materials. 


Cassettes for Florida Attorneys 


Specially prepared “‘nutshell’’ cassettes of the law for Florida attorneys. 


American College of Trial Lawyers at 
its meeting in San Diego, California. 


Four recent admittees to The 
Florida Bar have been sworn in as 
assistant public defenders in the 
Fourth Circuit. The new assistants, 
who will be working in the county 
court system and the appeals division 
are James O. Brecher, George D. 
Rotchford, David W. Graybeal, Jr., 
and L. Haldane Taylor. Also sworn 
in recently was Harrel T. Buggs, who 
has been assigned to the county court 
division. Public Defender Louis 
Frost now has 22 assis* »"\ts. 


Louis A. Tally, a 
Lake County lve was recently 
sworn in as assisia’ «fate attorney in 
the office of Gordou G. Oldham, Jr. 
The post is part-time and he will con- 
tinue his private law practice. 


.- generation 


John Mattingly, Volusia County 
School Board attorney, is serving as 
president of the newly-organized 
Florida Association of College and 
University attorneys. The association 
studies legal problems facing colleges 
in order to take action in resolving 
them. Legal representatives of state 
supported universities and commu- 
nity colleges make up the member- 
ship. Others officers are Kenneth Rys- 
kamp, Miami, vice president, and 
Jackson Bryon, Palatka, secretary. 


For details regarding the Course and/or cassettes for Florida attorneys, 
contact our national headquarters: 


NORD PUBLICATIONS, INC., 30555 SOUTHFIELD ROAD, SUITE 350, 
SOUTHFIELD, MICHIGAN 48076 PHONE (313) 645-9463 (Call Collect) 


Edward Swan, 
attorney for the Florida State Board 


Miami, former 
of Optometry (right), receives a 
plaque for his many years of service 
to that board from Dr. Frank S. 
Finger, Fort Pierce, president, 
Florida State Board of Optometry. 
The ceremonies were held during the 
71st FOA convention on May 4. 


MELVIN NORD 
Director 
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your time is 
valuable 


Instead of consuming valu- 
able time on those legal research prob- 
lems, consider the advantages of having 
handled by Florida's first truly pro-. 
~ fessional research service. Research within in any form you 
specify memorandum, appellate or trial 
brief, opinion letter, -or other. Research 
Lawyers also provides extra speedy 
ye benefit ot aes your problem tho- seven day or 48-hour service. Valuable 
roughly researched in the state's best legal research services handled in a professional 
resource library, but your problem will be manner that save you more than just 
assigned to a senior law student whose time. For complete details, call or write 


RESEARCH 
for lawyers 


Box 13777 Gainesville, Florida 32601 
(904) 373-3451 24 hours daily 
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The advertising policy of the Journal is to accept no ads that dis- 
criminate on the basis of sex, race, color, religion, age or national 
origin. Ads must be in keeping with the dignity of the legal profession. 


CLASSIFIED ADVERTISEMENTS 


POSITIONS AVAILABLE 


House counsel wanted for governmental 
unit. Excellent opportunity to become 
actively involved in wide range of environ- 
mental and water 
activities. Other areas of activity are con- 
tracts, legislation, administrative law and 
real property. Would prefer some legal 
experience but will consider recent 
graduate. Send complete resume to D. R. 
Feaster, Executive Director, Southwest 
Florida Water Management District, P.O. 
Box 457, Brooksville, Florida 33512. 


resource retated ~ 


Large Orlando firm seeks attorney 
admitted in Florida with several years 
general practice experience and either an 
LL.M in taxation or experience in federal 
income taxation, with interest in specializ- 
ing in tax aspects of real estate, corpora- 
tions and partnerships. Excellent oppor- 
tunity for future. Submit resume to P. O. 
Box 2631, Orlando, Florida 32802 


Trial attorney needed for Fla. West Coast 
office. Require applicant to have criminal 
trial experience, be member of Fla. Bar, 
and suggest upper 25% of class. Prefer- 
ence given to applicants with criminal 
appellant experience. Salary negotiable. 
Reply Journal Box 81. 


East Coast firm, counsel for growth bank, 
seeks attorney (with CPA certificate) with 
0-2 years’ experience. Emphasis on estate 
planning, real estate, tax and banking 
practice. All replies will be held in con- 
fidence. Send resume to Journal Box 84. 


Educational institution seeks lawyer 
experienced in general practice, con- 
tracts, and trial work for challenging posi- 
tion on its legal staff. Equal opportunity 
employer. Send resume to Journal Box 80. 


Small firm in Melbourne engaged in 
general practice seeks attorney with one 
to two years experience in Florida general 
practice. Excellent opportunity for the 
future. Send qualifications and experi- 
ence to Journal Box 83. 


POSITIONS WANTED 


Attorney, 25, married, LL.M. in taxation 
from NYU, excellent academic back- 
ground and law clerk experience, member 


- Fla. Bar, desires immediate association 


with firm having broad tax practice. Reply 
Journal Box 82. 


Orlando area sole practitioner desires 
association with someone with experi- 
ence in trial work with the eventual goal 
of forming a partnership. Good opportu- 
nity for young attorney since practitioner 
anticipates semi-retirement. Reply Jour- 
nal Box 75. 


Semi-retired tax and probate specialist 
desires affiliation with Central Florida area 
firm with view to handling only tax and 
probate matters. Reply Journal Box 76. 


Tax attorney, substantial experience with 
construction lenders, real estate financ- 
ing, ‘developers, limited partnerships, 
REIT management, corporations, tax 
litigation, planning, opinions and rulings, 
plus Chief Counsel's Office, IRS; desires 
new opportunity. Member of Fla. Bar. 
Reply Journal Box 77. 


Attorney, middle age, with good academic 
background seeks permanent position 
with corporation or governmental agency. 
Member Florida Bar since 1969. Presently 
partner in general practice firm. Broad 
legal background, including litigation. 
Also broad background in electronic and 
aircraft technology. Reply Journal Box 79. 


Experienced tax attorney, 30, seeks posi- 
tion in Florida. Four years intensive tax 
and corporate experience as trial attorney 
with Regional Office, IRS. LLM. 
(Taxation) from NYU Law School. Reply 
Journal Box 70. 


Attorney, 28, married, member Fla. and 
Mich. Bars, 3 years extensive trial experi- 
ence in general civil and criminal practice, 
seeks position or association with small 
or medium size firm in Broward or Palm 
Beach counties. Available for Florida 
interview during June and July. Resume 
upon request from Journal Box 71. 


Small, growing Jacksonville firm with 
expanding real estate practice desires 
additional attorney. Excellent future and 
opportunity. Reply Journal! Box 78. 


Leading casualty insurance company has 
career opportunity for attorney with up to 
two years’ compensation experience. Sal- 
ary commensurate with experience. Reply 
Journal Box 86. 


Trial attorney: Large, prominent Tampa 
Bay area law firm has an opportunity for 
an attorney with 2-3 years trial experience. 
Practice consists primarily of insurance 
defense litigation. Send resume with refer- 
ences to Journal Box 89. All replies will 
be held in confidence. : 
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Young attorney, member of Fla. Bar, out- 
standing background and experience, 
seeks position with potential. Resume 
upon request from Journa/l Box 50. 


Labor attorney, 31, seeks position with law 
firm, corporation or union. Member of NY 
and Fla. bars. Two years’ general practice 
plus extensive prior management experi- 
ence in a corporation. Reply Journal Box 
85. 


Associate, general counsel, age 35, for 
major division of Fortune 50 company 
seeks opportunity with corporation, firm 
or administrative agency. Skilled cor- 
porate generalist with special exoertise in 
labor law, acquisitions, real estate, trade 
regulations and commercial matters. 


Experienced litigator (trials) and arbit- 
rator. Admitted New York and federal 
courts. Will take Florida Bar exam. Reply 
Journal Box 87. 


Real Estate Attorney, 45, excellent know- 
ledge of Florida, Georgia and California 
real estate law. Admitted in Florida and 
California. Private practice for 10 years 
with emphasis in all phases of real estate 
law. Currently 4 years as title attorney for 
title insurance company. Desires to locate 
in Florida in private practice with firm 
using specialty or in a real estate oriented 
corporation. Reply Journal Box 90. 


BOOKS 


Liquidating Law Library. All or any part 
for sale: So. vols. 1-200, including vols.1- 
22 Fla. S. Ct. Reports prior to So.; So. 2d 
vols. 1-268 and all current advance sheets 
including Shepard's Florida Citations; Fla. 
Jur. current 1973 pocket parts; West's Fla. 
Digest, current 1972-73 pocket parts; 
West's F.S.A., current 1973 pocket parts; 
Am. Jur., including Am. Jur. 2d, vols. 1-67 
and original Am. Jur. (part notyet replaced 
by Am. Jur. 2d) vols. 38-58 pius 4 vol. index 
and desk book, current 1972-73 pocket 
parts; Am. Jur. Pleadings & Practice 
Forms Annotated, vols. 1-21, Rev. Ed., and 
vols. 16-21 of original edition with current 
1973 pocket parts; Am. Jur. Legal Forms 
Annotated, vols. 1-14 with current 1972-73 
pocket parts; A.L. R., vols. 1-175, complete 
with four vol. red desk book and 4 vol. 
Blue Book of Supplemental Decisions 
complete through 1967; A.L.R. 2d, vols. 
1-100 with 7 vol. A.L.R. 2d Digest and 14 
vol. A.L.R. 2d Later Case Service, current 
1972 pocket parts, and 3 vol. A.L.R. 2d 
red desk books; A.L.R. 3d, vols. 1-48 with 
A.L.R. Federal, vols. 1-13 (both current 
through 1973) and A.L.R. 3d and A.L.R. 
Federal Quick Indexes; U.S. S. Ct. 
Reports. L. Ed., vols. 1-100; U.S. S. Ct. 
Reports, L. Ed. 2d, vols. 1-30, current 
Advance Sheets and L. Ed. 2d Later Case 
Service and index to annotations; Moore's 
Federal Practice, 2d Ed., vols. 1-9, plus 
3 vol. index, current; Bender's Fed. Prac- 
tice Forms, vols. 1-5, plus index and 
Bender's Fed. Practice Manual; Collier 
on Bankruptcy, 14th Ed., vols. 1-11, plus 
Table of Cases and 4 vol. Collier Bank- 
ruptcy Manual, 1 vol. Collier Forms 
Manual, all current; U.S.C.A., 169 vols. 
with current 1973 pocket parts and miscel- 
laneous paperbound supplements, 
including 17 vol. U.S. Code Congr. and 
Administrative News, 1961-1969; Matthew 
Bender Business Organizations by 
Cavitch et al., 34 vols., current; Nichols 
on Eminent Domain, 12 vols., current; 
Appleman Insurance Law and Practice, 37 
vols., current with 1973 pocket parts; Rab- 
kin & Johnson Current Legal Forms, with 
Tax Analysis, 18 vols., current; Bender's 
Uniform Commercial Code Service, 3 
vols., current; Anderson's U.C.C., 4 vols. 
plus localizer with 1972-73 pocket parts. 
Inquire Robert H. Roth, 140 S. Court Ave., 
Orlando, Telephone (305) 423-0535. 
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CLASSIFIED ADVERTISEMENTS 


Fila. Jur., Am. Jur. 2d, ALR 
Proof of Facts, Trials, Forms 
USCS,USL ed 
Representing the Lawyers 
Co-operative Publishing Company. 
Frank Merville Paimetto 33561 
1710 Flamingo Dr. (813) 896-2626 
Orlando 32803 (West Coast) 
(305) 896-2340 
(Central Fia.) 
John Petty 
Fred Carr (305) 967-3710 
4544 Marseille Dr. P.O. Box 15101 
Pensacola 32505 West Paim Beach 
(904) 433-0377 33406 
(Northwest Fila.) P. O. Box 2734 
Jacksonville 32203 
Vic Warminger (East Coast) 
P.O. Box 111 


BOOKS for sale: Retiring; all books good 
condition. Proof of Facts, 1-14; A. J. Legal 
Forms, 1-14; Dobbs Merrill U.S. Legal 
Code, complete but no pocket parts since 
1960; Bonds & Bond Securities, 1-3; ALR, 
1-175, ALR 2, 1-100, and ALR 3, 1-5; and 
American Laws of Veterans 1-3. Write 
Journal Box 9, The Florida Bar Journal, 
Tallahassee, Florida 32304. 


Complete Library Service 
inventories, Appraisals, Used and 
New Books Bought and Soild 


George R. Lewis, Sr. 
110 Indian Rocks Road 
Largo, Florida 33540 
Ph. (813) 584-0213 


For sale: So. 2d. vols. 1-270; Fla. Digest, 
Fila. Jur., West's FSA. All books new, cur- 
rent and unused. Reply P. O. Box 967, 
Clearwater, FL 33517. 


LAW BOOKS—Reports, statutes, texts, 
etc. New or used; bought and sold. Wm. 
W. Gaunt & Sons, Inc., Gaunt Building, 
3011 Gulf Drive, Holmes Beach, Fiorida 
33510. 


MISCELLANEOUS 


DOCUMENT EXAMINER 

Retired Special Agent of FBI with 30 years 
experience in FBI Laboratory. Qualified as 
expert witness throughout US., etc. 
Examination of documents: handwriting, 
handprinting and _ typewriting iden- 
tification, detection of forgery and altera- 
tions and related problems. 

GEORGE MESNIG, 1616 Bunker Hill Dr., 
Sun City Center, Fla. 33570 (813) 634-1616 


CORPORATION SUPPLIES 
Have you ever been delayed with your cor- 
poration closings? You won't be if you 
order from State Seal & Certificate Co., 
where your order is shipped the same day 
as received. 1244 minutes included in 
compact (C-1 or C-2) outfits. Send for 
brochure of complete line of corporation 
supplies. P.O. Box 1280, Hollywood 
33022. See our display ad in this issue. 


Corporation Supplies—As you are aware, 
the prices of corporation supplies have 
increased. Why not deal with a mail order 
company, and save money? Complete 
corporate outfit with our Subchapter S 
and 1244 minutes, $20. Blank sheets 
deduct $1. This cost complete includes 
shipping to you. Send for complete 
brochure of corporation supplies. Write 
Nationwide Corporation Supplies, P. O. 
Box 729, Hallandale, Florida 33009. 


EXPERT WITNESS testimony and written 
reports in cases of workmen's compensa- 
tion and other litigation involving employ- 
ment expertise, wage loss, occupational 
outlook and vocational recommendations 
to determine employability, or nonem- 
ployability for physically, mentally and 
emotionally impaired. Excellent expertise 
and reputation. Have worked for carrier 
and claimant. Will travel as required. 
Harold Dunsky, 18201 N.E. 10th Avenue, 
North Miami Beach, Florida 33162. Phone 
305/651-8835. 


Attention Attorneys: A complete une of 
corporation supplies. Try our most 
popular corporate outfit—the all-in-one 
kit with 1244 minutes. Delivered to you 
complete for only $20. Write for brochure 
of our complete line. Orders shipped same 
day from our mailing house. South East 
Seal & Stamp Company, P. O. Box 1279, 
Hollywood, Florida 33022. 


The Man on the Horse is a factual com- 
mentary on today’s American political life. 
Every lawyer should have it available for 
reference. ‘‘It is more than just a book to 
be read—it should be in every library in 
every home, in every school and in every 
church in our nation." (Columbus, Ga. 
Enquirer.) Price $4 plus $.25 for handling. 
Send payment and correct mailing 
address to Erle B. Askew, Box 146, Leary, 
Ga. 31762. 


Share beautiful office on 17th floor in 


downtown Hollywood, S.E. exposure of 


ocean. Reasonable rent, including com- 
plete law library and some referral work. 
Inquire Rocco DeStefano, Home Federal 
Tower, 1720 Harrison St., Hollywood, 
telephone 305/923-4567. 


IS LEGAL RESEARCH keeping you in the 
office more than you think it should? 
American Legal Research Corp. has 
the answer to your problem. See our dis- 
play ad in this issue for details. 


Florida Bar member (older, healthy & 
secure) wishes to share space, overhead, 
services and referrals in an office Pom- 
pano to Daytona. Primary capability in 
estates, trusts, and related taxes. Refer- 
ences and resume. Please write Journal 
Box 88. 


SOUTH FLORIDA’S 
FINEST 


FINANCIAL PRINTER 
PROOFS DELIVERED WITHIN 
24 HOURS 
¢ PRINTERLINK® AFFILIATE 


. .- Offering you Simultaneous 
printing in all major Financial 
Centers across the nation. . . 
when you need it! 


DIRECT COURIER SERVICE 
to Washington, D.C., for your 
S.E.C. Filings. 

specialists in 
S.E.C. REGISTRATIONS 
PROSPECTUSES 
UNDERWRITING AGREEMENTS 
PROXY MATERIAL 
ANNUAL & INTERIM REPORTS 


international 
graphics, inc. 


formerly Dukane Press, Inc. 
FINANCIAL PRINTING 
3040 N. 29th Ave., Hollywood, Fla. 33020 


Phone Dade (305) 947-4667 
Broward (305) 927-1711 


Gainesville, Fla. 32601. 


CORPORATE COUNSEL 


Black, Crow & Eidsness, consulting engineers, has excellent oppor- 
tunity for attorney who wants substantial responsibility early in his/her 
career. Reporting directly to president, this person will advise on 
environmental legislation, prepare plans for formation of special water 
and sewer/drainage districts, review A/E contracts with clients, liaison 
with state legislature and be general house counsel. 

Position requires BS in engineering, plus legal degree and 5 years’ 
engineering and/or legal experience. Should have PE certification and 
must be member of Florida Bar. Salary commensurate with experience. 

Send resume with salary requirements to D. K. Taber, P.O. Box 1647, 
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CALENDAR LEGAL EVENTS 


1973 


July 22-28—Annual Convention of the Association of Trial Lawyers of America, 
Americana Hotel, Miami Beach. 

July 24-25—Fiorida Bar Examination, Hollywood. 

July 27—Meeting of Committee Chairmen and Vice Chairmen, The Florida 
Bar, Tallahassee Hilton. 

August 6-9—American Bar Association Annual Meeting, Washington, D.C. 

August 18-24—XVill Conference Inter-American Bar Association, Rio de 
Janeiro. Contact Secretary General John O. Dahigren, 1730 K St., N.W., 
Suite 315, Washington, D.C. 20006. 

August 24-25—Young Lawyers Section Board of Governors Meeting, Captiva 
Island. 


September 19-22—Meeting of Board of Governors of The Florida Bar, Tal- 
lahassee. 

September 21—Dedication of New Headquarters of the Florida Board of 
Bar Examiners, Magnolia Drive, Tallahassee. 

October 18—Swearing In Ceremonies for New Admittees of The Florida Bar. 

October 22-25—Workmen’s Compensation Educational Conference, Carillon 
Hotel, Miami. 

October 23-24—Fiorida Bar Examination, St. Petersburg. 

October 24-28—National Legal Aid and Defender Association Annual 
Meeting, San Diego, California. 

October 25-27—Annual Meeting Academy of Florida Trial Lawyers, Walt 
Disney World, Orlando. 

November 14-15—Meeting of Board of Governors, The Florida Bar, St. Peters- 
burg Hilton. 

November 16-17—Florida Bar General Meeting of Committees, St. Petersburg 
Hilton. 

December 14—Swearing In Ceremonies for New Admittees of The Florida 
Bar. 


1974 


January 30-February 5—ABA Midyear Meeting, Houston, Tex. 

March—Seventh Inter-American Lawyer Exchange Program, inter- 
national Law Committee, The Florida Bar. 

March 1-2—Second Annual Convention, Young Lawyers Section, Downtown 
Holiday inn, Tampa. 

May 29-June 1—Annual Convention of The Florida Bar, Walt Disney World, 
Orlando. 


(Meeting dates of general interest to the Bar are welcomed for publication here. 
They should be sent at least one month in advance of the event.) 
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Bay County Bar Association 

Raymond L. Syfrett, President 

1137 Harrison Ave. Panama City 
Brevard County Bar Association 

Mike Krasny, President 

416 S. Babcock St. Melbourne 
Broward County Bar Association 

Nicholas De Tardo, President 

4747 Hollywood Bivd. Hollywood 
Charlotte County Bar Association 

E. David Johnson, President 

227 Taylor St. Punta Gorda 
Clearwater Bar Association 

Norris S. Gould, President 

311 S. Missouri Ave. Clearwater 
Collier County Bar Association 

Daniel R. Monaco, President 

945 Central Ave. 
Coral Gables Bar Association 

1. R. Mayers, President 


550 Seybold Bidg. 


Dade County Bar Association 
Irwin J. Block, President 
2401 Douglas Rd. Coral Gables 


The Federa! Bar Association 
Central Florida Chapter 
Thomas J. Hanion Ili, President 


Miami 


P. O. Box 1001 Tampa 
South Florida Chapter 

Neal R. Sonnett, President 

14 N.E. 1st Ave. Miami 


West Florida Chapter 
Richard Hill Merritt, President 
P. O. Box 985, Lawyers’ Building 
314 South Baylen Street Pensacola 
Florida Government Bar Association 
Clinton Coulter, President 


820 Parker Dr. Tallahassee 
County Bar Association 

Hal A. Davis, President 

Citizens Bank Building Quincy 


Gulf Beaches Bar Association Of 
Pinelias County 

R. M. Cargell, President 

P.O. Box 6476 St. Petersburg Bch. 
Hardee County Bar Association 

John W. Burton, President 

P. O. Box 426 Wauchula 
Hendry-Giades Bar Association 

James Fountain, President 

P. O. Box 126 Moore Haven 
Hernando County Bar Association 

George J. Blaha, President 

29 S. Brooksville Ave. Brooksville 
Hialeah-Miam! Springs Bar Association 

Robert Stampfi, President 

39 E. 6th St. Hialeah 
Highlands County Bar Association 

S. Colquitt Pardee, President 

P. O. Box 40 Avon Park 


County Bar Association 
Don M. Stichter, President 
P. 0. Box 375 Tampa 


Homestead Bar Association 
Philip V. Salmon, President 
P. O. Box 1456 Homestead 
indian River County Bar Association 
Charies A. Sullivan, President 
P. O. Box 3 Vero Beach 
Jacksonville Bar Association 
John M. McNatt, Jr., President 
1500 American Heritage, Jacksonville 
Lake City-Columbia Co. Bar Association 
Michael C. Bergen, President 
101 E. Madison St. Lake City 
Lakeland Bar Association, Inc. 
E. Vane McClurg, President 
P. O. Box 505 
Lake-Sumter Bar Association 
P. B. Howell, Jr., President 
P. O. Box 208 
Lee County Bar Association 
Harry A. Blair, President 
P. O. Box 1467 Fort Myers 
Manatee County Bar Association 
Frank Arpaia, President 
428 12 St., W. Bradenton 
Marion County Bar Association 
Lewis E. Dinkins, President 
321 N.W. 3rd Ave. 
Martin County Bar Association 
Harold W. Long, Jr., President 


Lakeland 


Leesburg 


Ocala 


P. O. Drawer 1258 Stuart 
Miami Beach Bar Association 

Howard Gross, President 

420 Lincoin Rd. Miami Beach 
Mid-County Bar Association 


Thomas R. Bruckman, President 


P. O. Box 1291 Largo 
Monroe County Bar Association 

Robert F. Sauer, President 

P. O. Box 431 Key West 


Nassau County Bar Association 

Joseph M. Ripley, Jr., President 

P. O. Box 694 Fernandina Beach 
North Broward Bar Association 

Robert B. Cochran, President 

P. O. Box 549 Pompano Beach 
North Dade Bar Association 

Maurice Rosen, President 

16924 N.E. 19th Ave. N. Miami Beach 
Okaloosa-Walton Co. Bar Association 

Tom Remington, President 

98 Miracle Strip Ft. Walton Beach 
Orange County Bar Association 

Michael Walsh, President 


1751 S. Orange Ave. Orlando 
Osceola County Bar Association 

John B. Ritch, President 

P. O. Box 41-B Kissimmee 


Paim Beach County Bar Association 

Edward D. Lewis, President 

P. O. Box 2345 Paim Beach 
Pasco County Bar Association 

Charles D. Waller, President 

P. O. Box 576 Dade City 
D. W. Perkins Bar Association 

Releford McGriff, President 

P. O. Box 516 Jacksonville 


Putnam County Bar Association 

Jay Asbury, President 

P. O. Box 627 Crescent City 
St. Johns County Bar Association 

Maicoim Stephens, Jr., President 

P. O. Drawer S St. Augustine 
St. Lucie County Bar 

Ben L. Bryan, Ill, President 

P. O. Box 3230 Fort Pierce 
St. Petersburg Bar Association 

Charles. W. Burke, President 

416 First Federal Bidg. St. Petersburg 
Sarasota County Bar Association 

Johnson S. Savary, President 

P. O. Box 3798 Sarasota 
Seminole County Bar Association 

Gene R. Stephenson, President 

P. O. Drawer 1 Casselberry 
South Broward Bar Association 

Donald J. Kissian, President 

P. O. Box 6 Hollywood 
South Miami District Bar Association 

Francis O'Donnell, Jr., President 

5763 Sunset Drive South Miami 
South Paim Beach County Bar 
Association 


Ernest G. Simon, President 

78 N.E. 5th Ave. Delray Beach 
Tallahassee Bar Association 

Murray Wadsworth, President 

P. O. Box 1876 Tallahassee 
Tri-County Bar Association 

T. Richard Hagin, President 

P. O. Box 248 Bushnell 
Volusia County Bar Association 

Wesley A. Fink, President 

P. O. Box 5386 Daytona Beach 
West Pasco Bar Association 

Charles Edwards, President 

331 U.S. Hwy. 19 Port Richey 
Winter Haven Bar Association 

John D. Kaylor, President 

700 6th St., N.W. Winter Haven 
The Society Of The Bar Of 
The First Judicial Circuit 

Gerald L. Brown, President 

Box 12066 Pensacola 
Second Judicial Circuit Bar Association 

Kenneth E. Cooksey, President 

P. O. Box 480 Monticello 
Third Judicial Circuit Bar Association 

John Weed, President 

P. O. Box 1090 Perry 
Fifth Judicial Circuit Bar Association 

W. Troy Hall, Jr., President 

P. O. Drawer 678 Tavares 


Eighth Judicial Circuit Bar Association 
Selig Goldin, President 
P. O. Box 1251 Gainesville 
Tenth Judicial Circuit Bar Association 
Jerry DeVane, President 
P. O. Box 1028 Lakeland 
Twelfth Judicial Circuit Bar Association 
William W. Dishong, President 


P: O. Box 66 Arcadia 
Fourteenth Judicial Circuit 
Bar Association 

Robert M. Moore, President 

318 Reid Ave. Port St. Joe 
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The Florida Bar 
announces new 


insurance plans 
for members 


Major Medical Expense 
up to $37,500 in protection for you and 
eligible members of your family 


Disability Income Protection 
up to $400 per week income protection 
for you for accident and sickness 


Life Insurance 
up to $100,000 low cost term protection 
for you 


Accidental Death 

and Dismemberment 

up to $200,000 low cost 24-hour accident 
protection for you 


Lawyer’s Liability Package 
$100,000 or more liability protection (in- 
cluding professional liability insurance) 
plus $1,000 “all risk” office professional 
property protection 


Specially-designed insurance plans are 
among your many benefits of member- 
ship in The Florida Bar. Call now for more 
information or return this coupon to the 
new Florida Bar insurance plans’ adminis- 
trators. 


POE AND ASSOCIATES, INC. 


Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 e Tampa, Fla. 33601 
813-228-7361 


Name 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, Fla. 33601 


Send me information on The Florida Bar insurance plans I've 
indicated below: 


0 Major Medical Expense 
0 Disability Income Protection 
Life Insurance 


DC Accidental Death 
and Dismemberment 
02 Lawyer’s Liability Package 


Address 


City 


State Zip 
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to the modern rapid-fire 
computer of today, 


to the yet untried 
new systems of tomorrow... 


of the Florida Legal Profession. 


THE Ft HARRISON COMPANY, PUBLISHERS 


178 - 180 Pryor Street + Atlanta, Georgia 30303 


Harrison will continue to serve the members 


“RS MARLENE HuRsT 

MICROFILMS LIS SERVICES 
YERUX CURPORATTUN 

PNS ARBOR MICHTGAN 

04F1G6 48106 
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